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STUDY OF ARMED SERVICES PROCUREMENT ACT, TITLE 10, 
UNITED STATES CODE, CHAPTER 137 


This subcommittee has been assigned to further study parts of the 
Armed Services Procurement Act of 1947 (codified as ch. 137, title 10, 
United States Code). 

Our study began initially in the fall of 1955, when we reported 
(December 14, 1955) to the full House Armed Services Committee 
concerning abuses of section 2 (c) (1) of the act’ during the 30-month 
period beginning January 1, 1953, to June 30, 1955. 

Following our report and a hearing by the full committee in January 
1956, H. R. 8710 was reported favorably. ‘The bill deleted the provi- 
sion of section 2 (c) (1) (sec. 2304 (a) (1)), suspending the act and 
authorizing ‘“‘negotiation” during a period of any national emergency 
declared by the President. 

The bill passed the House by the overwhelming vote of 374 to 2 but 
failed of action in the Senate. 

Our report showed that excepting construction contracts of the 
Engineer Corps of Army and Navy where the percentages were com- 
pletely reversed in that 30-month period, 93.55 percent of the dollar 
value of all procurement was by so-called “negotiation” authorized 
by this exception in section 2 (c) (1) and the Presidential proclama- 
tion of a national emergency. 

A tabulation by number of contracts, showed the percentage was 
93.7 percent by negotiation in the same period. 

On December 16, 1950, President Truman declared a national 
emergency because of Korean hostilities. ‘Thereupon the Secretary of 
Defense directed that the military departments procure by “negoti- 
ation’’ without regard to the provisions of the act relating to advertised 
sealed bidding or the other 16 exceptions in the act. Hostilities in 
Korea were terminated on July 27, 1953. But the Presidential 
proclamation of a national emergency has not been modified or 
revoked. 

Legally, the act of 1947 is still suspended, excepting insofar as some 
of its provisions were repeated or incorporated into the Armed Serv- 
ices Procurement Rivilalinds by the Secretary of Defense in an 
amendment to those regulations, effective January 1, 1956. These 
regulations now direct that procurement be undertaken by the methods 
stated in the act, with the exception of four areas where procurement is 


1 Sec. 2304 (a) (1) determined to be necessary in the public interest during the period of a national emere 
gency declared by Congress or by the President, 
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still to be had under section 2 (c) (1) because of the continued existence 
of Korean emergency proclamation of 1950.’ 

This subcommittee has again reviewed the activities of the Depart- 
ment of Defense under the changes presumed to be effected by the 
procurement regulation amendments of January 1, 1956. 

This study of the 9 months of 19: 56, the only figures available from 
the Department of Defense on this ‘date, indicates no appreciable 
change of the trend. The figures are as follows: 


CoMPARISON: PROCUREMENT BY NEGOTIATION VERSUS ADVERTISED COMPETITIVE 
BrppinG DurinG PrErRiop JAN. 1, 1956, THrouGH Sept. 30, 1956, By DoLLAR 
VALUE AND NuMBER oF ContTRACTS UNDER ARMED SERVICES PROCUREMENT 
Act oF 1947 

TaBLE A.— By value 


(Value in thousands of dollars) 


Total Negotiated| Advertised) Negotiated] Advertised 





























| 
| 
A a oo zi SeEL aa aoe sails <siliae 
| 
| Percent Percent 
NO occas ind <p ich ecm eaect ----| 2, 647, 590 | 2, 203,466 | 444,124 $3. 23 16. 77 
DOU icceeue : <saccues 4, 145,529 | 3, 768, 280 | 377, 249 | 90. 90 9.10 
Cg | SRR ee pane 034, 713 | 6, 744, 359 | 290, 354 | 95. 87 4.13 
—____—_|— ita asictoas Speen Aaland aig tae meaates 
WOON to. ic ctelidcl ei tcsacacccnsuees r 13, 827, 822 | 12,7 716, ( 085 | 1, 111, 727 91.96 | 8.04 
| | | | | 
CONSTRUCTION PROGRAM 2304 (C) INCLUDED 
ins . ‘ — 
| Percent Percent 
Corps of Engineers. - ---- se | 1, 385, 220 | 360, 058 1, 025, 162 25. 99 74.01 
Bureau of Yards and Docks--- 510, 859 | 183, 486 327, 373 35. 92 #4. 08 
PE Lchadinnosnawennbe baiesisecuacdiin | 1,896,079 | 543, 544 | 1, 352, 535 | 28. 67 | 71. 33 
| 





1 Excludes ASPPA, Yards and Docks, Corps of Engineers, and Intragovernmental Procurement. 





3 See the fcllowing: 
3-201 National Emergency. 


$-201.1 Authorization. Pursuant to the authority of section 2 (c) (1) of the Act, purchases and contracts 
may be negotiated without formal advertising if ‘determined to be necessary in the public interest during 
the period of a national emergency declared by the President or by the Congress.” 

8-201.2 Application. 

(a) This authority shall be used only to the extent determined by the Assistant Secretary of Defense 
(Supply and Logistics) to be necessary in the public interest, and then only in accordance with Depart- 
mental procedures consistent with this paragraph 3-201. 

(b) With respect to procurements initiated on or after 1 January 1956, and for the duration of the national 
emergency declared pursuant to Presidential Proclamation 2914, dated December 16, 1950, the Assistant 
Secretary of Defense (Supply and Logistics) has determined that the following procurements only shall be 
made pursuant to the authority of section 2 (c) (1) of the Act: 

(i) Procurements made pursuant to labor surplus and disaster area programs, Set asides shall be 
negotiated in accordance with procedures set forth in ASPR 3-219. 

(ii) Procurements made in keeping with the smal! business programs. 

(iii) Nonperishable subsistence (pending resolution of the recommendation on this subject con- 
tained in the report of the ee on Organization of the Executive Branch of the Government, 
subject ‘Food and Clothing’ 

(iv) Procurements which re authorized to be negotiated under the provisions of ASPR 3-211.1 for 
$100,000 or less from contractors other than educational institutions. Such negotiated procurements 
from educational institutions shall be negotiated under the authority of section 2 (c) (5) of the Act 
(see ASPR 3-205) irrespective of amount. 

(c) Except as authorized in the foregoing subparagraph (b), procurements may be negotiated only when 
authorized by subsections (2) through (17) of section 2 (ce), and section 2 (e) of the Act (ASPR 3-202 through 
3-218) and ASPR 3-219; determinations and findings shall be made in accordance with section 7 of the 
Act (Part 3 of this Section III); and the appropriate authority shall be cited in each contract. 
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CoMPARISON OF PROCUREMENT RY NEGOTIATION VERSUS ADVERTISED COMPET: 
ITIVE Brppina Durine Pertiop JAN. 1, 1956, THrovucna Sept. 30, 1956, ry 
NumMRER of AcTIONS UNDER ARMED SERVICES PROCUREMENT AcT OF 1947 


TarRLE B.—By number of contracts 






Total Negotiated|Advertised| Negotiated! Advertised 
| 
| Percent | Percent 
Army. ; 1, 260, 642 1, 182, 240 78, 402 93. 78 6. 22 
Navy... 727 7 | 665, 188 62, 139 91. 46 | 8. 54 
Air Force 957, < | 883, 723 73, 595 92. 31 7. 69 
Total . ‘ 2, 945, 287 2, 731, 151 | 214, 136 92. 73 | 7. 27 
| ! | 
CONSTRUCTION PROGRAM SEC, 2304 (C) INCLUDED 
} | Percent Percent 
Corps of Engineers } 132,020} 101,223 | 30, 797 | 76. 67 | 23. 33 
Bureau of Yards and Docks ; 9, 498 | 2,112 7, 336 | 22. 24 | 77. 76 
Total ‘ ] 141, 518 | 103, 335 | 38, 183 | 73. 02 26. 98 
| | | : 
1 Excludes ASPPA, Yards and Docks, Corps of Engineers, and Intragovernmental Procurement. 


COMPARISON OF NEGOTIATION UNDER ARMED SERVICES PROCUREMENT ACT OF 
1947, Tirie 10, Sec. 2304 (a) (1) aNpD Ssc. 2304 (a) (2 THrovucu 17) to ToTau 
NEGOTIATION BY VALUE IN DoLLARS AND NUMBER OF CONTRACTS FOR A 
Preriop Jan. 1, 1956, Torovuea Sept. 30, 1956 


TABLE A.—Negotiation 


[Value in thousands of dollars] 








Department Total Sec. 2304 (a) 1 | Sec. 2304 (a) | Sec. 2304 (a) 1 | Sec. 2304 (a) 

! (2-17) | | (2-17) 

Percent Percent 
Arn | 2, 203, 466 1, 968, 044 10. 68 89. 32 
Na 3, 768, 28 2, 479, 988 | 34. 19 65. 81 
Air | € 744, 359 3, 093, 720 54.13 45. 87 
lotal! : 12, 716, 105 5, 174, 353 7, 541, 752 40. 69 59. 31 


1 Excludes ASPPA, Yards and Docks, Corps of Engineers, and Intragovernmental Procurement. 


TaBLe B.—Number of contracts 


Department | Total Sec. 2304 (a)(1)} See. 2304 (a) Sec. 2304 (a)(1)| Sec. 2304 (a) 
(2-17) (2-17) 
Percent Percent 
, —— iz 1, 182, 240 8, 379 1, 173, 861 0. 71 99. 29 
Navy E = 665, 188 13, 405 | 651, 783 2. 02 97. 98 
Air Force... 883, 723 60, 825 822, 898 6. 88 93. 12 
Total ! 2, 731, 151 82, 609 2, 648, 542 3. 02 96. 98 


1 Excludes ASPPA, Yards and Docks, Corps of Engineers, and Intragovernmental Procurement. 
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COMPARISON OF NEGOTIATION UNDER Sec. 2304 (a) (1) ro AuTHORIZED Excerp- 
TIONS (SMALL BusINESS AND LABOR SuRPLUS SEt-AsIDES, NONPERISHABLE 
SUBSISTENCE, AND RESEARCH AND DEVELOPMENT, UNDER $100,000) AND ALL 
OTHER FOR PERIOD JAN. 1, 1956, THrRouGuH Sept. 30, 1956, By DoLLAR VALUE 
AND NUMBER OF CONTRACTS 


TABLE A.—By value 


[Value in thousands of dollars] 


Small business, | Less than $100,000 


| labor surplus and! Nonperishable research and de- | All other 
| lisaster area set- subsistence velopment 
Department | Total sec. | asides 
| 2304 (a) U Ss 4 ae 
| | | 
| Va Pe Value | Per- Value Per- Value Per- 
cent cent cent cent 
Army wi 235, 422 42,739 | 18.1 114, 247 48. 53 39, 206 16. 65 39,230 | 16, 67 
Navy..--- 1, 288, 292 34, 294 2. 66 0; O 48, 910 3. 80 1, 205, 088 93. 54 
Air Force..__..| 3,650, 639 4,194 0. 12 0 0 208, 589 5.71 3, 437, 856 94. 17 
Total 1. 5, 174, 353 81, 227 1. 57 114, 247 2. 21 296, 705 5.73 4, 682, 174 90. 49 
1 Excludes ASPPA, Cor; f Engineers, Bureau of Yards and Docks, and Intragovernmental Purchases. 
TABLE B.—By number of contracts 
Small business, Less than $100,000 
labor surplus and Nonper shable research and de- All other 
Department | Tot ec saster area set- subsistence velopment 
2304 l sid 
N I Per Number Pe Number Per- Number Per- 
cent cent cent cent 
ae 8, 379 874 10. 43 3, 914 46. 71 1, 447 17. 27 2,144 25. 59 
Navy....-- 13, 406 17 4.60 0 0 1, 460 10. 89 11, 328 84. 51 
Air Force... 60, 82 7 12 0) ( 1, 636 2 69 1,119 97.19 
Total !.. 82, 609 1, 561 1.89 3, 914 4.74 4, 453 5. 50 72, 591 87. 87 
1 Excludes ASPPA, Corps of Er Bureau of Yards and Docks, and Intragovernmental Purchases. 
Note.—The subcommittee requested the Assistant Secretarv of Defense for Supply and Logisties to 
supply the me statistical dat bove for the period Oct. 1, 1956, through Dec. 31, 1956. At the time of 
printing, this data has not be nea 
We have proceeded with an additional investigation of the pur- 


chasing activities under the regulations. 


The sul l 


committee has conducted several extensive investigations 
into individual cases, has reviewed the statistical summary of depart- 
mental data as well as other data, and has received comment from the 
Department of Defense on operations during 1956 and as forecast for 
the ensuing years 

Upon such information and studies we conclude and report: 

The essential point for discussion is whether it shall be the national 
policy to vest in the sole discretion of procurement officers of varying 
degrees of experience maturity and permanence, an 
annual procurement program in the neighborhood of $18 billion, to 
degree that more than 92 percent of these dollars shall be spent 
by so-called negotiation. 

We must decide whether we have developed such skilled and ex- 
perienced contracting officers and Government negotiators under con- 
ditions of shifting or rotation of personnel and limited opportunities 


capabilities, 


such a 
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for business experience, that the Government has qualified personnel 
in sufficient numbers to carry on a program of such magnitude, in 

“negotiations”, opposite the skilled, experienced, and permanently 
employed representatives of American manufacturing concerns; 
whether, in such circumstances, the Government will come off better 
or worse financially on the product it receives and the prices it pays, 
than if American businesses competed among themselves by sealed 
bidding, with Government acting as arbiter rather than participant. 

Elsewhere we point out that the secrecy of negotiations is the 
spawning ground for suspicion and fraud. 

Secrecy is the negation of a public trust openly administered. It 
is the substitution of personal responsibility for law: the substitution 
of the individual for a ‘‘government of laws and not of men.”’ 


NEGOTIATIONS” BY DEPARTMENT OF THE ARMY, DA~—2—018-ORD—15016, 
DETROIT ORDNANCE DISTRICT 


This contract was to provide for the protection and maintenance 
of the Melvindale (Mich.) Forge Tank Plant. 

Proposals to negotiate were solicited under section 2304 (a) (10), 
‘services for which it is impracticable to secure competition by formal 
advertising.” 

A contract was awarded to General Riggers, Inc., at $86,750. 
Dearborn Machinery Movers Co. bid $85,910. 

Dearborn’s bid was first revised downward, taking into account 
the value to it of the storage space. It later revised upward to 
$85,910 upon being apprised that the facility was to be disposed of 
and the use and availability of storage space might be restricted 
because of that. 

Dearborn stated that “major repairs’ should be assumed by the 
Government. It mentioned no amount. Detroit Ordnance esti- 
mated that this repair might cost $69,000. The repair item was held 
to be a qualification of the bid. Dearborn was not consulted as to the 
sum estimated for such an item by the Government. 


General Riggers had made no similar statement. It did, however, 
in its final bid, include a schedule for use of storage space. Machinery, 


at the time in the plant, was subsequently to be removed in progressive 
stages. Dearborn had a similar provision in its bid. 

Detroit Ordnance District awarded the contract to General Riggers 
because of the alleged qualifying condition concerning building repair 
but without any discussions. 

No attempt was made to elicit from Dearborn any clarification of 
this repair item. No questions were asked of Dearborn concerning 
its estimate of the costs of repairs. No attempt was made to solicit 

better proposal for rental of the storage space. 

Serious doubt exists as to whether section 2304 (a) (10) could have 
been used in lieu of sealed bidding. 

This same housekeeping operation had been undertaken before. 
Its limits and requirements could have been well-enough defined so 
that a statement of requirement could have been drawn, and sealed 
competitive bids solicited. 

This appears to be another example of unnecessary resort to the 
use of an exception permitting negotiation. 
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““NEGOTIATIONS”’ AS PRACTICED IN THE DEPARTMENT OF THE NAVY 


A. This subcommittee and the full committee have questioned 
whether Navy Procurement Directive 3-002.1 which purports to give 
its negotiator the authority to determine whether a response to pro- 
posals had been ‘adequate’ and whether the prices received are 
“reasonable and low,’”’ and then without any discussion whatsoever 
to have no “further (?) negotiations,”’ but instead make an award on 
the proposal which meets his standards. 

The subcommittee is advised that Navy Department experience 
indicated that 5 percent of the number of contracts and 2 percent of 
the dollar value of contracts in each fiscal year have been awarded 
by this process. 

On January 5, 1956, in case No. B-125770, the Comptroller General 
requested the opinion of the Department of Defense as to whether 
that procedure was 
sufficient to secure the Government “the best possible agreement”’ as apparently 
contemplated by the Congress, and the “full and free competition’? provided for 
by the applicable provision of the Armed Services Procurement Regulations. 

The Assistant Secretary of Defense for Supply and Logistics under 
date of February 16, 1956 endorsed the procedure and proposed to 
make it applicable throughout the Department of Defense. 

The reason given was tha 
we must find a way to cause the potential contractor to provide his best quota- 
tion. We believe that this can best be accomplished if he is not assured that 
there will be further individual bargaining. If so assured, he will, without ques- 
tion, present his quotation in such a way as to include contingency allowance for 
negotiation purposes. 

On December 5, 1956, this subcommittee, with the approval of 
the chairman of the Armed Services Committee, denounced the 
directive as unlawful and deceptive, and a distortion of the nego- 
tiating authority. 

True to plan, the Department of Defense made the procedure 
applicable by an amendment to the Armed Services Procurement 
Regulations on February 1, 1957, section 3-805 (a). 

B. Another view of the Department of the Navy’s “negotiations’”’ 
as practiced is demonstrated in the so-called negotiated purchase of 
eight guided missile destroyers, the award of the contracts relating 
to which was publicized in a Navy press release. 

The subcommittee has exchanged correspondence with the Navy 
Department on the procedures employed and the results effected in 
these so-called negotiations. The correspondence is as follows: 


Saturpay, Marca 30, 1957. 
Memorandum for: Rear Adm. E. C. Stephan, Department of Navy, Legislative 
Liaison, Room 4D-834, The Pentagon, Washington 25, D. C. 
Published reports indicate that 4 contracts totaling $146,101,743 for the con- 
struction of 8 guided missile destroyers have been awarded as follows: 
New York Shipbuilding Corp., 3; Bath Iron Corp., 2; Defoe Shipbuilding 
Co., 2; Todd Shipyards, Inc., Seattle, 1. 
Press releases indicate that 11 firms submitted bids, and that the contracts 
were awarded as a result of competitive negotiations. 
In its current study cf negotiated proposals, the subcommittee would appreciate 
receiving as early as p:acticable, since this matter is now concluded, an abstract 
of proposals indicating: (1) initial proposals, and (2) final negotiated proposals 
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and a brief description of the method by which these negotiations were conducted 
as well as a statement of the applicable section of the Armed Services Procure- 
ment Act, now title 10, section 2304, United States Code. 

By direction of the chairman: 


Joun J. Courtney, Special Counsel. 





DEPARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Washington, D. C., April 15, 1957. 
In reply refer to OLL:INV:ACJ:gms 6-845. 
Mr. Joun J. CouRTNEY, 
Special Counsel, Subcommitteee for Special Investigations, Committee on 
Armed Services, House of Representatives, Washington, D. C. 

My Dear Mr. Courtney: In your memorandum of March 30, 1957, you 
requested an abstract of proposals and other data pertaining to the recent award 
by the Navy’s Bureau of Ships of 4 contracts for the construction of 8 guided 
missile destroyers (DDG) in the Navy’s fiscal year 1957 shipbuilding program. 
You indicated that this information was required by the subcommittee for use in 
its current study of negotiated proposals. 

This procurement was negotiated under the authority of section 2304 (a) (12) 
of title 10, United States Code, which permits the use of negotiation procedures 
when details of the supplies or services being procured should not be publicly dis- 
closed. ‘These missile destroyers are of new design and will incorporate armament 
and equipment classified for security reasons. Proposals were solicited on a 
countrywide, competitive basis from qualified firms. Eleven proposals were 
received in response to l5invitations. Details of the four lowest proposals initially 
received resulting in contract awards, are set forth in the enclosed abstract. 

A summary of the final neogitated prices with the four contractors, plus the 
delivery schedules and vendors for turbines, gears and boilers, is set forth below: 
New York Shipbuilding: 3 vessels, at $16,374,500 per vessel; total, $49,123,500. 

Delivery schedule: 39, 43 and 47 months after award. 
Manufacturer of components: Westinghouse Electric turbines, Westinghouse 
Electric gears, Foster Wheeler boilers. 
Defoe Shipbuilding: 2 vessels, at $17,222,621.50 per vessel; total, $34,445,243. 
Delivery schedule: 39 and 48 months after award. 
Manufacturer of components: GE turbines, GE gears, and Foster Wheeler 
boilers. 
Bath Iron Works: 2 vessels, at $17,234,550 per vessel; total $34,445,243. 
Delivery schedule: 36 and 40 months after award. 
Manufacturer of components: GE turbines, GE gears, and Babcock and 
W ilcox boilers. 
Todd (Seattle): 1 vessel, at $18,487,400 per vessel; total $18,487,400. 
Delivery schedule: 40 months after award. 
Manufacturer of components: GE turbines, GE gears, and Foster Wheeler 
boilers. 

These contracts were awarded to the four shipyards submitting the lowest 
competitive proposals. All of these yards are well-known, highly qualified ship- 
builders and are included in the Navy’s industrial mobilization planning program. 
Through the use of negotiation procedures the Bureau of Ships: 

(a) Provided for a high degree of interchangeability of major components and 
decreased the quantity of stock components and spare parts required. 

(b) Obtained price reductions from 3 of the 4 bidders concerned. 

(c) Obtained strategie dispersal of construction. 

d) Provided a broad base for competitive award of guided missile destroyers 
in future programs and for mass production in the event of mobilization. 

e) Obtained earlier completion of the missile destroyers for which the Navy 
has pressing operational requirements. 

(f) Permitted a Puget Sound shipyard to build up skills and facilities necessary 
to discharge mobilization responsibilities for destroyer construction, thereby 
promoting the maintenance of a shipbuilding capability on the west coast essential 
for national defense as required by statute (10 U. 8S. C. 7302). 

(g) Eneouraged the acquisition of experience and know-how in combatant ship 
construction in the Great Lakes area by awarding a contract to a Michigan 
shipbuilder, delivery to be acconiplished via the new St. Lawrence seaway. 


92271 
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The invitations solicited proposals on the basis of 1, 2, 3, and 4 vessels and 
asked all bidders to indicate expected vendors for main propulsion turbines, main 
propulsion reduction gears, boilers and gene rators, with vendor’s price for each, 
and to quote alternately on the basis of 3 diffe srent vendors supplying such com- 
ponents. The Bureau reserved the right to award on the basis of any combina- 
tion of manufacturers of these components. This clause was inserted to insure 
maximum interchangeability of components and to reduce the quantity of spare 
parts required. The invitations also asked each bidder to quote as a follow yard 
with plans to be furnished at cost of reproduction. The Bureau had previously 
obtained a proposal for preparation of working plans from Gibbs & Cox, New 
York City, a leading design firm in the preparation of plans for eae ‘rs and 
other combatant ships. 

Following analysis of the proposals received, the Bureau, with the approval 
of the Secretary of the Navy, decided that the best interests of the Government 
would be served by making awards to 4 contractors on a 3, 2, 2, 1 vessel basis. 
It was considered that this distribution would prevent overloading of any one 
yard and permit earlier delivery dates, would result in strategic dispersal, and, 
finally, would permit awards at the lowest. practicable cost to the Government. 
It was further decided to award construction of 3 ships to the New York Ship- 
building Corp., the lowest bidder, which is also building a Forrestal-class carrier 
and other ships; 2 to the Defoe Shipbuilding Co., which has previously not con- 
structed any aa larger than escort vessels, nor more than 2 of these at any one 
time; 2 to Bath Iron Works; and 1 to Todd Shipyards, Seattle. Bath Iron Works, 
a yard specializing in destroyer construction for the Navy, agreed to assume the 
role of lead yard and to enter into a contract with Gibbs & Cox for the preparation 
and furnishing of working plans. A cost reimbursable portion was included in 
the contract with Bath in an estimated amount of $9,576,500, including fee, for 
this plan work. 

Todd Shipyards, Seattle, Wash., has been engaged in recent vears in Navy con- 
version and repair work. In ition this shipyard is scheduled to operate nearby 
Navy reserve facilities for construction of DDG-type, as well as other types of 
Navy ships. Thus, the award to Todd was not only justified on a price basis, but 
would also permit the buildup of facilities and a nucleus of trained personnel for 
its expected mobilization assignments. 

Government-furnished material to be supplied each contractor amounts to ap- 
proximately $1,553,000 per vessel, exclusive of certain ordnance equipment. The 
cost of any facilities required for construction of these ships is to be borne by the 
contractors. 

In your letter you requested a brief description of the method by which negotia- 
tions were conducted. These were conducted by telephone and in conference with 
Bureau personnel. Items which were the subject of negotiation with all of the 
successful bidders included terms and conditions of the contract involving limita- 
tions of liability for correction of defects arising during the guaranty period, re- 
serves to be withheld until final settlement, and approval of subcontract and 
purchase order clauses as to sources for turbines, gears and boilers. These are 
normally subjects for negotiation in procurements of large combatant ships. 

Negotiations were conducted only with the four lowest bidders. It is not the 
practice of the Bureau of Ships to negotiate with all bidders because this would 
convert the procurement into an auction. Although lower prices might be ob- 
tained as a result of auctioneering, such practice lengthens the procurement 
process, creates distrust among bidders, and may result in acceptance of contract 
prices at less than cost, causing eventual nondelivery and financial difficulties to 
the successful bidders. The Bureau negotiates downward price adjustments only 
to the extent that the prices quoted appear higher than a fair and reasonable price. 

Through negotiation with all 4 bidders, the Bureau was able to obtain agree- 
ment, at the same or lower prices, for installation of the same manufacture of 
turbines and gears in 5ships. The remaining ships will have identical components 
of different manufacture Likewise, standardization for boilers was obtained for 
all except two ships. These negotiated arrangements will permit greater inter- 
changeability of components, and will reduce stocking requirements for spare parts 
thus resulting in lower maintenance costs. 

During negotiations, Bath reduced its quoted prices on all quantities of vessels 
by a substantial sum ot the basis that Gibbs & Cox would prepare plans for Bath 
under a subeontract. in lieu of Bath obtaining plans from the Bureau The sub- 
contract to which Bath agreed would cover the same scope, estimated cost and 
percentage of fee previously agreed upon by Gibbs & Cox with the Government 
This arrangement has mutual advantages to both parties. It gives Bath control 
of plans, assures Bath of getting the required plans on time, affords greater 
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assurance to both parties of timely delivery of vessels, and relieves the Govern- 
ment of liability for any late delivery of Government-furnished plans which past 
experience has indicated can be costly. Following examination of Bath’s price 
analysis, negotiations were conducted which resulted in elimination of certain 
items, and reductions in man-hours, labor dollars, overhead and profit. 

As a result of negotiations, the Bureau obtained a total price reduction of 
$1,321,500 from Bath, $125,604 from Todd, and $452,523 from the New York 
Shipbuilding Corp. 

The foregoing information was submitted in business confidence by the con- 
tractors concerned, and it is requested that it not be publicly disclosed. 

I trust that this fully answers your inquiry. If additional information is de- 
sired, do not hesitate to call upon me. 

Sincerely yours, 
E. C. STEPHAN, 
Rear Admiral, United States Navy, 
Chief of Legislative Liaison, 


WEDNESDAY, May 15, 1957. 
Re your file, OLL:INV:ACJ:gms 6-845 
Rear Adm. E. C. STEPHAN, 
Chief, Legislative Liaison, 
Department of the Navy, 
Washington, D. C. 
DrarR ApMirRAL: On April 15, 1957, you responded to the subcommittee’s 
memorandum request made by our special counsel under my direction, amplify- 
ing information contained in a Navy press release appearing in the Wall Street 
Journal announcing the award of 4 contracts for destroyers in the aggregate 


sum of $146 million. 


Che information contained in your letter is responsive to the subcommittee’s 
questionnaire Your response was read into the record at an executive session 


] 
1 
of the subcommittee on Monday, May 13, 1957. 
The subcommittee is of the opinion that none of the matters referred to in 


your letter are, in fact, business confidences which may not be made public. If 
any commitments were made to secrete the information contained in the letter 
responding to the subecommittee’s questionnaire, the subcommittee desires to 
know by who'n they were made, on what authority, and to whom they were made. 


Vill you please give this matter your immediate attention and let me have 
your response before the next executive meeting of the subcommittee which will 
be on Friday afternoon, May 17. 

Sincerely your 


F. Epwarp Hérert, Chairman. 


DEPARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Washington, D. C., May 17, 1987. 
In reply refer to OLL:INV:HCL:gms 6-845. 
Hon. F. Epwarp H£&BeErtT, 
Chair? un, Subcommilte ‘or Special Inve stigations, 
Committee on Arn ed Service s, 


Old House O fice Building, Washington, dD. ¢ 


My Dear Mr. CHarrRMAN: In your letter of May 15, 1957, you asked what 
commitments, if any, had been made to not publicize information on a recent 
procureme it on guided missile destroyers (DDG) contained in our letter to you 
of April 15, 1957. No specific commitments have been made. But quotations 
submitted by competing shipyards on negotiated procurements are informal 
proposals submitted with the distinct understanding that they will be kept in 
confidence and subject to withdrawal at any time. 

Although the information is unclassified, it is requested that the abstract of 
quotations enclosed with our letter of April 15 and the last paragraph of page 4 
and the first paragraph of page 5 of the letter not be published. It is believed 
that disclosure of these details of negotiations and procurements of this type 
would not be in the public interest. 

Unlike bids received in advertised procurements, these quotations do not 
represent formal offers which, upon acceptance, become binding contracts, but 
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rather proposals to serve as a basis for negotiations. Such proposals may or 
may not represent the final contract prices agreed upon. To make public dis- 
closure of such quotations, therefore, either during the negotiation process or 
after award, would prejudice the Navy in its efforts to negotiate the most advan- 
tageous prices to the Government. 

A further consideration is that quotations from the competing firms are fre- 
quently contingent upon acceptance by the Government of changes in the 
specifications, special contract clauses, or other conditions, and hence are not 
comparable. Thus, disclosure would present a distorted pricing picture which 
would confuse the public and would not benefit either the Government or the 
contractor. 

To assist the subcommittee in its consideration of negotiated procurements, 
details of negotiations with the successful bidders on the destroyer procurement, 
which resulted in price reductions and in more advantageous contract terms to 
the Government, were described in our letter of April 15, 1957. Public disclosure 
of such information would reveal details of the negotiation process and business 
practices of the various bidders which the Navy has always, in the interest of 
maintaining satisfactory relations with its contractors, endeavored to preserve 
in confidence. Disclosure would handicap the Navy in future negotiations with 
these same shipyards. In this connection, it should be mentioned that invitations 
will soon be issued for quotations on guided missile destroyers in the Navy’s 
fiscal 1958 shipbuilding program. Disclosure of details of past negotiations 
would impair the Navy’s bargaining position in obtaining the best possible con- 
tract terms, and might create distrust among bidders toward each other and 
toward the Government. 

For these reasons, the request to withhold the information specified in the 
second paragraph above is believed in this case amply justified in the public 
interest. There is no objection to publication of the remainder of the letter of 
April 15. 

With kindest regards, 

Sincerely yours, 
E. C. STEPHAN, 
Rear Admiral, United States Navy, 
Chief of Legislative Liaison. 


“NEGOTIATION” IN DEPARTMENT OF AIR FORCE, RFQ 383-—602—56-8114, 
PROCUREMENT OF MA-3 AIR-CONDITIONER UNITS FOR AIRCRAFT 


This procurement was undertaken under section 2304 (a) (10) upon 
the representation that it was “impracticable” to advertise for sealed 
competitive bids because of lack of “‘specifications” for the product 
sought. 

A number of firms were solicited to submit “technical proposals” 
and prices. In November 1956, discussions were had concerning 
these technical proposals. As a result, five firms were found by the 
Air Force to be qualified to produce. That is to say, the method by 
which these manufacturers proposed to assemble and the components 
which they proposed to use had, by engineering evaluation, been found 
to be likely to produce the temperatures and other requirements sought 
in these articles, if completed in accordance with the proposal plan. 

Our hearing was concerned with the pricing technique employed. 

At the time these five firms submitted their technical proposals, 
each had submitted prices for unit and total procurement. 

The issue, therefore, resolved itself into whether or not these five 
firms were ‘‘negotiated”’ in the usual and accepted meaning of that 
word; and, whether each received fair and equitable treatment for 
competitive price revision by negotiation. 

One firm (Keco) testified that on November 15, 1956, at the com- 
pletion of its technical discussions, its representatives requested advice 
as to whether those discussions were to be considered as ‘“‘price 
negotiations.” The firm’s representatives testified that they were told 
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that the answer to that question was ‘‘No.” There seems to be some 
difference as to what was actually said. 

Nevertheless, this firm believed that it was the low bidder at that 
time. (It was in fact the low bidder by something over $400,000.) 
Its representatives then posed a hypothetical question as to whether— 
a firm which was low but which as a result of negotiations conducted with other 
bidders might cease to be low, would be so advised and given an opportunity to 
revise its price. 

This hypothetical question, it is admitted, was answered ‘Yes.”’ 
This firm then claims that, acting on such assurance, it did not revise 
its price until later events, which we will point out. 

Another firm, Acme Precision Products, submitted its technical 
proposal and was qualified. It met with Air Force representatives 
at about the same time as Keco. Representatives of the firm testified 
that they did not ask whether they were low bidder. But their 
negotiators concluded from the mention of certain specific items of cost 
that the firm was not low. It then revised its price. 

Representatives of the firm testified that no suggestion was made to 
them by the Air Force concerning a downward price revision. Their 
subsequent action was based on what they inferred from the discus- 
sions. 

Another firm, Airtemp division of Chrysler Corp., testified that it 
was not suggested that its — be revised; but in discussions relating 
to the type of motor which Chrvsler had proposed to install, Air Force 
representatives suggested that . substitution of » less expensive motor 
could be used; titted that automatically reduced material costs, and, 
obviously, reduced the total bid submitted. The company at that 
time received no suggestions about price revision or that it was not 
the low bidder. But, because of the change in components, Chrysler 
subsequently submitted a revised and lower price. 

A third firm, American Electronics, testified that, after its duscus- 
sions on proposals, it requested information as to whether it was the 
low bidder and was advised that it was not; whereupon, a new and 
revised price was submitted. 

Recony Corp., the bidder subsequently given the award, testified 
that it requested information as to whether it was low and was advised 
that it was not, and that it then subsequently revised its price. 

‘These latter four firms testified that their proposals and downward 
price revisions were made voluntarily in the circumstances recited. 

Karly in December 1956, the contracting officer sent a telegram to 
these five bidders stating that ‘‘no unsolicited bids’? would be received 
after 4:30 p. m., December 10, 1956. 

Between the date of their discussions and December 10, four firms 
submitted revised proposals. 

The fifth firm, Keco, claims it did not submit a revised price pro- 
posal because it believed it was the low bidder and when it ceased to 
be the low bidder, it would be advised and given an opportunity to 
revise its pric es. 

Then this occurred: Airtemp division of Chrysler which had sub- 
mitted a revised price before December 10, included a sum for delivery 
of these air conditioners from its plant in Dayton to Shelby Air Force 
Depot. None of the other bidders bid that way. 

Air Force representatives on December 12, 1956, requested a revi- 
sion of Chrysler’s price which would exclude the amount charged for 
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transportation. By telegram, Chrysler reduced its bid to take out 
this item. 

Nothing further happened until late in December, 1956, when Keco 
stated that its suspicions were aroused; and that it then sought infor- 
mation as to whether it was still the low bidder. 

There were discussions between its representatives and the Air 
Force over a period of a week. It is not necessary to repeat the detail 
of each of them. But on January 4, 1957, Keco proposed by tele- 
phone to the Assistant Director of Air Force Procurement at Wright- 
Patterson Field a revision of $100 per unit. 

The testimony is that the Assistant Director of Procurement did 
not give an immediate answer to this proposal; but, instead, appar- 
ently examined the other bid prices and telephoned Keco’s repre- 
sentatives and stated that even a $100 reduction per unit would not 
make Keco the low bidder. 

On Monday, January 7, 1957, Keco submitted by telegram a further 
revision of $300 per unit. This new proposal, in fact, did make it the 
low bidder. 

This offer was rejected by telegram on January 11, 1957, upon the 
grounds that the award was “approved” prior to its receipt. 

Regulations of the Air Force provide that revised proposals ‘‘may”’ 
be considered ‘‘at any time prior to award.’ It subsequently was 
admitted by the Air Force that the notice of award was not placed in 
line for delivery to the awardee until January 10, 1957. 

The Assistant Director of Procurement could not advise the sub- 
committee wh: at the words “before award” meant, nor when, in these 
circumstances, “award had been made.’ 

The validity of this whole procedure is open to serious questions. 

Were any of these firms entitled to be advised any time they ceased 
to be the low bidder in the course of the negotiations? As to this, 
there is a dispute, as will later be pointed out. 

Nevertheless, two bidders were told they were not low; that the 
firm which was in fact the low bidder on the first proposal was advised, 
hypothetically, that it would be told when it ceased to be low bidder; 
and two other bidders merely ‘‘guessed”’ that a price revision was in 
order. 

That is neither responsible, nor fair, nor uniform practice in nego- 
tiations in the considered opinion of the subcommittee. It is this 
type of thing which raises questions of suspicion, influence, and 
wrongdoing. 

We note that the Air Force answer to the proposed revision of 
January 7, 1957, was not made upon the grounds that the revision 
did not occur before December 10, 1956 (the cutoff date specified in 
the telegram) but upon the grounds that the award had been “ap- 
proved”’ before its receipt. 

We note, also, that the cutoff date was waived for Chrysler Airtemp 
which had included a charge for transportation. On December 12, 
1956, 2 days after the cutoff, Chrysler revised its price to exclude the 
transportation charge. That deduction came almost to the point of 
making Chrysler the low bidder. Yet no other bidder was advised 
yr informed or in any way solicited nor was the cutoff date extended, 
excepting for this one firm. 
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The Deputy Air Force procurement officer who received the pro- 
posal on January 4, 1957, from one bidder, later explained his conduct 
by stating that he was just being courteous to this bidder. 

There is no question of courtesy in public matters. There is only a 
question of right and duty involved, and nothing more. 


AIR FORCE INVITATION NO. 30—-635—56—4603, ROME AIR FORCE BASE, N. Y. 


This was an invitation to submit technical proposals and prices 
for the manufacture of 1,421 power transfer switches. The invitation 
was extended to 39 firms on February 1, 1957 

When the technical proposals and prices were received, the prices 
ranged from $1,366,000 to $4,926,000. 

The 4 lowest proposals were rejected because allegedly 1 was not 
in sufficient detail, and the other 3 because detail was unsatisfactory. 
A contract was awarded to the fifth higher bidder at $2,300,000. 

Our inquiry disclosed that the reason for excluding the lowest 
bidder who was nearly $1 million lower than the firm to whom award 
was made, was that this bidder’s technical proposal “lacked satis- 
factory information.’”’ At no time was he asked to supply any addi- 
tional detail or to amplify detail which he had supplied. 

The process was this: A contracting officer of limited experience 
received technical proposals and evaluated the financial data. He 
requested further data from several bidders, ine luding the low bidder. 
There is some testimony that this “contract specialist’? was of the 
opinion that the lowest bidder was entitled to be given the award. 

However, the evaluation of the technical proposals was transferred 
to a so-called ‘‘engineering evaluating group.’”’ That group pro- 
ceeded to exclude the four lowest bidders and stated their reasons 
to the “contract specialist.’ 

The invitation had stated merely ‘‘that the preliminary drawings 
should be submitted in sufficient detail” to “indicate” that the bidder 
had an “understanding” of the requirements for the manufacture of 
this article. 

As has been pointed out, the detail submitted by three other rejected 
bidders indicated that they did not have an understanding of the pro- 
posal. But the lowest bidder’s situation was different. What he 
“Indicated” was sufficient detail. But no questions were asked for 
any additional detail. No negotiations were requested of this bidder. 

The so-called ‘‘contract specialist” did nothing about it. He asked 
no further questions although he had asked questions with respect to 
other data which required elaboration. 

Why, with a million-dollar savings staring him in the face, he and 
his superiors who reviewed the situation were not moved to ask a 
simple question, we cannot understand. Yet that is exactly what 
happe ned. 

There had been set up a “Chinese Wall’ between the engineering 
group and this ‘“‘contract specialist.’”’ Neither could know what the 
other knew. 

‘This is presented to us as a case in which “‘negotiation”’ was required. 
But no discussions were had. For want of discussion, a potential 
saving of a million dollars was thrown away. 
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TESTING OF NEW PROCEDURE FOR TECHNICAL PROPOSAL AND PRICING 
BY DEPARTMENT OF AIR FORCE 


At the conclusion of one of our hearings, the Department of the 
Air Force agreed to test for 6 months at the Air Materiel Command 
Procurement Depot, Dayton, Ohio, a subcommittee proposal for 
handling technical proposals and price proposals: Technical pro- 
posals would be evaluated and discussed and the proposals either 
accepted or rejected without reference to price. After accept- 
able technical proposals had been agreed upon then the bidders who 
had qualified would be given a cutoff time at which to deposit in a 
sealed bid their price proposal. The price proposal would then be 
judged by the usual standards of sealed bidding. 

he Air Force has undertaken to implement this plan on a trial 
basis. There follows the exchange of correspondence, documents, and 
plans relating thereto. ‘This proposal made by the committee would 
materially affect a large number of fixed-price contracts and should 
do much to reduce the troublesome area of price negotiations. 

(Here follows departmental correspondence and Directives relating 
to the same.) 

DEPARTMENT OF THE AIR FORCE, 
Washington, April 1, 1957. 
Hon. F. Epwarp Hfsert, 
Chairman, Subcommittee for Special Investigations, 
Committee on Armed Services, House of Representatives. 

DeEaR Mr. CuHarrRMAN: Reference is made to your subcommittee hearings on 
negotiated procurement and the use of section 2304 (A), title X, Armed Services 
Procurement Act, of March 1, 1957, and the suggestion made at that time that 
we accomplish certain procurements in two parts. The first part would be to 


solicit and evaluate technical proposals without any references to prices. The 
second part would be to solicit sealed bids under normal advertising procedures 
from only those firms having acceptable technical proposals. We would then 


make award to the lowest responsible bidder conforming to the terms and condi- 
tions of the invitation for bids. 

We have studied this suggestion and agree that it warrants a test run. We 
propose, therefore, to service test this new method of procurement for a period 
of 6 months in the ground support equipment area. We have selected this type 
of equipment for service test since we believe it covers an area of procurement, 
heretofore negotiated, which ippears to be most susceptible to the proposed 
procedure. We have selected Headquarters Air Materiel Command as the buying 
activity to insure that the service test receives the attention of top level manage- 
ment personnel. In addition, the proximity of the engineering activity, Wright 


Air Development Center, to the buying activity, will assist in overcoming any 


difficulties encountered from an engineering standpoint. 
Attached as tab A is a copy of proposed Air Force Procurement Instruction 
(AFPI), section IJ, part 21 which will be used as a guide during the period of the 


service test. his section will not b formally published until aft 
have been 


. 

I he tests 

completed and their results evaluated. It will be noted that our 

proposed AFPI authorizes the use of a preaward survey or facilities capability 

report to determine whether a prospective contractor is responsible. This will 

be made after submission of bid prices notwithstanding the fact that, from an 
engineering point of view, the technical proposal is acceptable. 

Attached as tab B is our proposed implementation to joint AMCR 84-19 and 
ARDCR 11-16 which contains the procedures for evaluating proposals, 

While we are optimistic as to the favorable results that will be achieved by the 
use of this new method of procurement, we also rcecognize that certain problems 
will still confront us. Many of these problems exist today, but in addition to 
intensifying some of these, new problems may be creatcd. We believe that it is 
nly fair to cite these expected problem areas since your Committee has been so 
interest:d in this plan. We are confident that, with your cooperation, they can 
be solved. These areas are set out in tab C, 
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We are prepared to present this plan in greater detail to your committee if you 
so desire. 
Sincerely yours, 
Duptey C. SHARP, 
Assistant Secretary of the Air Force. 


Tas A 
Part 21—ProcepuREs FOR Two-PHAse ForMAL ADVERTISING 


2-2100 Scope of part——This part provides for: (a) determination of need for 
technical proposals; (b) method of soliciting technical proposals; (c) evaluation of 
technical proposals; (d) solicitation of bids; and (e) evaluation of bids and award 
of contract. 

2-2101 Applicability of part-—This part is applicable to procurements ac- 
complished by Hq AMC and AMC field procurement activities. 

2-2102 General—(a) When the engineering activity is unable to completely 
establish the qualitative requirements of the equipment, a performance specifica- 
tion is prepared. Some design detail covering mountings, connectors, dimen- 
sions, weight, ete., are included. Performance specifications have varying de- 
grees of specificity, requiring different applications as to method of procurement 
by formal advertising. 

b) Formal advertising may be accomplished as follows: 

1) Straight formal advertising: This method is used when the specification is 
sufficiently definitive to permit full and free competition without any special 
evaluation factors. This is the preferred method of procurement. 

2) Formal advertising with special evaluation factors included in the invita- 
tion for bids: This method is used when the specification is sufficiently definitive 
to permit full and free competition but it is necessary to have special evaluation 
factors included in the IFB. Examples are as follows: 

i) Qualified products. (See ASPR and AFPI sec. 2, pt. 5, and AFPI 
2-—2002.2.) 

(ii) Qualifications of bidders. (See AFPI 2—2003.3. 

iii) Submission of samples. (See AFPI 2—2003.4. 

(iv) Submission of descriptive literature. (See AFPI 2—2003.5.) 

3) Two-phase formal advertising: This method is accomplished in two phases: 

1) submission and evaluation of technical proposals without pricing to determine 
acceptability of the products offered, and (2) issuing invitations for bids only to 
those firms having acceptable proposals. This method is used when the specifica- 
tion is not sufficiently definitive to permit full and free competition without 
negotiation to obtain acceptable basis of understanding between the individual 
bidders and the Government. After obtaining or negotiating acceptable under- 
standings, a fixed price contract can then result from formal advertising procedures. 

2-2103 Procedure for use in two-phase formal advertising.—(a) Upon receipt 
of a purchase request, the buyer will review the situation to select the best method 
of procurement with consideration to be given in the following order of preference: 

1) straight formal advertising (see AF PI 2—2102 (b) (1)); (2) formal advertising 
with special evaluation factors included in the IFB (see AF PI 2—2102 (b) (2)), and 
3) two-phase formal advertising (see AF PI 2—2102 (b) (3)). 

(b) When it is believed that straight formal advertising procedures cannot be 
used, the buyer, with the concurrence of the contracting officer, will have discussion 
with the cognizant engineering activity to establish what additional information is 
required to evaluate bids. The engineering activity will give complete substantia- 
tion in writing when either special evaluation factors or technical proposals are 
required, and specifically state the detailed requirements for the technical propos- 
als in order to give all bidders an equal opportunity to submit the required data. 
Terms such as ‘“‘the bidders will furnish such data as to indicate an understanding 
of the problem” will not be used. 

(c) The buyer will then prepare a procurement plan setting forth the reasons 
justifying the selection of the method of procurement and obtain such approval 
as is required by the procurement activity. When two-phase formal advertising 
is selected, the procurement plan will be fully coordinated with the engineering 
activity as to (1) criteria for technical proposals, (2) cutoff date for receipt of 
technical proposals, and (3) anticipated date evaluation of technical proposals 
will be completed. 

(ad) Upon approval of the procurement plan, the buyer will prepare and forward 
a letter request for technical proposals to the potential sources. Selection of 


92271—57——_8 
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sources will be in accordance with ASPR 1—302.2 and AFPI 2-204. In addition, 
the letter — st for technical proposals will be synopsized in accordance with 
ASPR and AFPI 2-206. The authority in ASPR and AFPI 2—206.1 (vii) will 
not be exercised. 
(e) The letter request for technical proposals will be substantially as follows: 
GENTLEMEN: The Department of the Air Force anticipates 
procurement of the following: 
1,000 each (complete description 
Delivery: (Insert schedule 
This procurement will be accomplished in two phases: (1) 
evaluation of technical proposals without pricing to determine 


a requirement for 


submission and 
acceptability of 
the products offered, and (2) issuing Invitation for Bids only to those firms having 
acceptable proposals. 


Requirements for the techni cal proposal are as follows: ° 
It is strongly urged that the requirements for the technical proposal s set forth 
above be strictly con plied with and complete in all respects. Do not rely on data 


previously submitted being given any consideration. The right is reserved to 
negotiate with firms having marginal technical proposals that may become 
acceptable to meet the requirements of the Air Force. 

Your technical proposal not including any pricing information) must | 
ceived not later thar . Proposals received after that time 
may not be consider od 

It is now anticipated 


e rT 
re Om 


that invitation for bids will be issued on or about 
a8 only to those bidders having acceptable technical proposals 


on that date. No oth r firms will be given opportunity to bid. Firms having 
unacceptable proposals will be so notified Award will be made to the lowest 
responsible bidder conforming to the invitation for bids. 

Technical proposals should be forwarded to the following address: (Inser 


address of buyel 
Yours truly, 
CONTRACTING OFFICER, 


f) The buyer will receive the technical proposals and hold them unopened in a 


secure manner until the submission cutoff date has arrived. The buyer will 
then open the proposals an 1 examine them for inadvertent references to proposed 
prsoes. Any reference to proposed prices will be delet <1 or removed and those 


bidders so notified since engineering evaluation will be based strictly on technical 
aspects w ith out reference to price. Extreme care will be exercised in the deletion 
or removal of any reference to price in orde to. insure that the engineering aspects 
are not changed or distorted. The “ea will then forward the technical pro- 
posals to the engineering activity for evaluation, making reference to the previously 
agreed anticipated date for completion of evaluation. 

(gz) If technical proposals are received after the submission cutoff date, the 


contracting officer shall document a recommended course of action as to whether 


the late technical ee sal should be considered and refer it for final decision to 
the Chief or seus ty hief of buying divisions Hq AMC and to the Director or 
Deputy Director of Pr curement and Production of AMC field procurement 


activities. 

(h) Upon receipt of the technical proposals, the engineering activity will com- 
mence evaluation based upon the exact criteria required for preparation of the 
technical proposals. Technical evaluation will be accomplished as set forth in 
Joint Regulation AMC Regulation No. 84-19 and ARDC Regulation No. 11 16. 
It should be borne in mind that the Air Force reserved the right 


to negotiate with 
firms having marginal proposals that may become acceptal 


le to meet the require- 

ments of the Government. The engineering activity will submit reecommenda- 

tions to the buver for negotiations with the bidders. The buver will discuss thess 

recommendations with the contracting officer and they will arrange and conduct 
such discussions with the bidders, assisted by the engineering activity. 

(i) Following any negotiations with the bidders, the engineering activity will 

give the buyer his final evaluation of each of the technical proposals. Acceptable 


proposals will be so designated. For unacceptable proposals, the engineering 
activity will give complete and detailed reasons as to why the proposal is not 
acceptable. Broad statements of unacceptability will not suffice. These evalu- 
ations are recommend: itions only and must be approved by the contracting offic er 


as selection of soures 


is his responsibility. However, any differences of opinion 
between the contracting officer and the engineering activity must be mutually 
resolved or decision will be made in writing by the Chief or Deputy Chief of the 
Buying Division, Hq AMC or the Director or Deputy Director of Procurement 
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and Production of the AMC field procurement activities, following discussion with 
the chief of the cognizant engineering activity concerned. 

(j) After approval of the technical evaluations, the contracting officer will 
notify each bidder having an unacceptable technical proposal of that fact and 
acknowledge appreciation for their participation. Upon request, these bidders 
will be given the detailed reasons of the engineering activity as to why the tech- 
nical proposal was not acceptable. He will also issue the invitation for bids only 
to the bidders having acceptable proposals. The invitation for bids will not be 
synopsized or publicly posted. 

(k) Submission and evaluation of bids and award of contract will be strictly 
in accordance with ASPR and AFPI, section II, parts 3 and 4. 

2-2104 Discontinuance of a procurement under two-phase advertising. After 
evaluation of technical proposals, it may on occasion, be necessary not to continue 
with the procurement plan on two-phase advertising. The full facts and cireum- 
stances will be set forth in writing for approval by the official who originally 
approved the procurement plan. Upon approval, the Buyer will notify each 
bidder in writing as to the discontinuance of the procurement and give the reasons 
therefor. 


Tas B 


WADC Supplement 1 to Joint AMCR 84-19 and ARDCR 11-16, November 
20, 1956 
Wricut AiR DEVELOPMENT CENTER, 
WRIGHT-PATTERSON ArR ForcE BASE, 
March 27, 1957. 


Two-PHASE ADVERTISED PROCUREMENT GUIDE 


This guide will be followed by all WADC elements when evaluating a technical 
proposal that has been requested separately as the first phase under the two-phase 
advertised procurement procedure. (Reference AFPI 2-2103. 

1. General.—To increase the amount of Air Force equipment contracts under 
advertising procedures, a new method of two-phase advertising procedure has 
been established. Under this method a technical proposal without price will be 
requested by the AMC from manufacturers and submitted to WADC for technical 
evaluation. Technical negotiations will result normally with some or most sources 
after this evaluation. After technical negotiations, IF B’s will be forwarded by 
AMC only to those firms having acceptable technical proposals. 

2. Definition: Special criteria.—A list of factors on which the bidder will be 
requested to submit information, and against which his technical proposal will be 
evaluated. 

3. General basis of evaluation.—There are several fundamentals to the evalua- 
tion process when it is conducted on an advertised procurement: 

a. All bidders must be informed of the data they must submit for evaluation. 

b. They must be informed of the basis upon which evaluation will be conducted. 

¢c. Both elements above must be stated with sufficient clarity to place all bidders 
upon a common basis. 

1. Special Procedures: Provision of specific criteria and data for a specific pro- 
curement action—When AMC has tentatively determined that the two-phase 
method of procurement will be undertaken, coordination will be accomplished 
with the appropriate WADC engineering activity. The AMC buying activity 
will request: 

a. Instructions for the preparation of technical proposals. 

b. A statement of the special criteria and general and specific factors upon 
which the bidder will submit information to the Air Force for technical evaluation. 

ce. The general basis upon which the evaluation will be conducted. The buying 
activity and the engineering activity will also establish a cutoff date for receipt 
ot technical proposals and set an anticipated date upon which evaluations of 
technical proposals will be completed. 

5. Evaluation of the technical proposal.—Only one cycle of technical evaluation 
and negotiation will be accomplished. After initial evaluation, the results will 
be reported to the contracting officer, who will make necessary arrangements for 
further technical negotiations. After the technical negotiations, which will be 
conducted through the contracting officer, the final list of acceptable technical 
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proposals will be reported to the contracting officer. The steps in the procedures 
follow: 

a. The technical evaluation will be based upon the instructions to the bidders 
regarding technical proposals as established by paragraphs 4a, 4b, and 4c, and 
upon the factors and elements outlined in ARDC Regulation 11-16. 

(1) The technical proposals will be segregated in the following groups: 

(a) Unacceptable—those proposals that are so deficient that negotiation 
could not bring the proposal to a satisfactory level without the expenditure 
of considerable time by Air Force engineers to accomplish creative technical 
design and analysis for, and in the place of, the bidders’ engineering staff. 

(b) Acceptable with negotiation. 

(c) Acceptable. 

Note.—Some proposals will not provide sufficient information for a firm tech- 
nical evaluation. The handling of these proposals requires acute and careful 
exercise of judgment. If the missing information is relatively minor, or the 
proposal otherwise technically satisfactory, technical activities should negotiate 
to obtain, clarify and define those areas of the proposal which are missing. If, on 
the other hand, the bidder has not complied in spirit or intent with the clearly 
expressed provisions of the request for technical proposal, and the missing informa- 
tion leavés grave doubt or uncertainty as to the technical adequacy of the proposal, 
it should be classed as unacceptable. We should not treat a bidder in a manner 
unfair to his competitors when he fails to submit data; on the other hand, we 
cannot afford to reject proposals, prepared at considerable expense, when reason- 
able effort on our part would bring the proposal to acceptability and increase 
competition. 

b. Notification to AMC (after evaluation): 

(1) The buying activity will be furnished a list of technically unacceptable 
proposals. For unacceptable proposals, the engineering activity will give com- 
plete and detailed reasons as to why the proposal is not acceptable. Broad 
statements of unacceptability will not suffice. 

(2) A list of proposais which could be improved by negotiation will be submitted 
to the buying activity. 

c. Negotiation: Representatives of the engineering activity, with the con- 
tracting officer, will negotiate with the firms having marginally acceptable pro- 
posals in order to bring their technical proposals to a level that will satisfactorily 
meet the minimum Air Force requirements. 

d. Final rejection and acceptance: The engineering activity will submit the 
following two lists to the contracting officer: 

(1) Those technical proposals which are considered unacceptable after negoti- 
ation. For unacceptable proposals, the project engineering activity will give 
complete and detailed reasons as to why the proposal is not acceptable. Broad 
statements of unacceptability will not suffice. 

(2) Those manufacturers which have submitted acceptable technical proposals, 
with or without negotiation. 

6. Guidance-—Disagreements between the buying activity and engineering 
activity on evaluations under two-phase advertised procurement will be forwarded 
to DCS/Plans and Operations for resolution with AMC. 


AMC Regulation No. 84-19; 
ARDC Regulation No, 11-16 





Heapquarters, Ark MATERIEL COMMAND, 
WRIGHT-PATTERSON AtR Force Bask, Onto, HEADQUARTERS, 
Arr RESEARCH AND DEVELOPMENT COMMAND, 
Baltimore, Md., November 20, 1956, 


PRODUCTION 
TECHNICAL EVALUATION OF PROPOSALS 


1. What this regulation does.—Prescribes, when AMC is the procuring activity, 
the policies, procedures, and responsibilities for technical evaluation of proposals 
for Air Force supplies and services on which Air Force contract awards will be 
made. 

2. Applicability.— 

a. For R and D procurements: Hq AMC, Hq ARDC, and ARDC centers. 
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b. For production procurements: Hq AMC, Hq ARDC, ARDC centers, air 
materiel areas, and Air Force depots. 

3. Background,— 

a. ARDC renders engineering services to AMC on AMC-originated and 
executed procurements and also on ARDC-originated, AMC-executed pro- 
curements involving R. and D. (P—600) funds. 

b. Both of the above types of procurement require technical evaluation of pro- 
posals, the former occasionally, the latter on every item on contract. 

ec. A requirement for technical evaluation or proposals may be originated by 
Hq AMC, Hq ARDC or the cognizant ARDC center, or the responsible air 
materiel area or Air Force depot where applicable. 

t. Policy.—It is Air Force policy that there must be continuity and coordination 
between AMC and ARDC contracting and engineering activities to insure serving 
the best interests of the Government in placing of contracts for technical supplies 
or services, 

5. Who does the job.— 

a. Buying activities of Hq AMC, air materiel areas, and Air Force depots will: 

(1) Ineorporate into requests for proposals (RFP’s) any special criteria re- 
quired by ARDC (paragraph 5b (1)) to provide a basis for technical evaluation 
when such evaluation is considered necessary. 

(2) Submit such responsible proposals, to the cognizant ARDC center for 
evaluation of the technical adequacy of the proposals and the apparent technical 
capabilities of each bidder, also his test equipment and skills resources. For 
contracts covered by P-600 series funds (R. and D.), the information referred 
for evaluation will contain an extract of proposed personnel requirements by 
position classification, man-hours (months, years) of effort, salary data as fur- 
nished by the contractor, and a breakdown of the material and equipment require- 
ments proposed for contract performance, if the amount is appreciable. 

(3) Make a determination as to those procurements for which the contracting 
officer will forward proposals to ARDC for technical evaluation even though 
ARDC had not previously requested the application of such evaluation to the 
procurement. For procurement of items for the inventory, such determination 
would normally be limited to procurements for which an ARDC procurement 
clearance had been furnished to AMC under AMCR 67-43—ARDCR 80-13. 

1) Upon receipt of technical evaluation(s) from ARDC, determine the lowest 
responsible bidder. However, if this bidder falls below the best individual 
bidder (or best group, as applicable), cited in the ARDC evaluation report, the 
cognizant ARDC center may be contacted for an opinion as to whether the pay- 
ment of higher price would be justified in making the award to a bidder with a 
higher rating, or whether a bidder receiving a lower technical rating can through 
negotiation adjust minor deficiencies to result in an acceptable technical evalua- 
tion at a substantial savings in cost. This does not preclude negotiation with a 
higher bidder if circumstances involved support the action. 

b. Air Research and Development Command will: 

1) When considered desirable by ARDC or when requested by AMC, furnish 
to AMC the special criteria, over and above the technical requirements (specifica- 
tions, exhibits, drawings, etc.) of the procurement, which are considered necessary 
to permit technical evaluation of proposals. The information wil be suitable 
for inclusion in RFP’s and will be furnished as part of the ARDC procurement 
data support or as an attachment to the purchase request (PR), as applicable. 

(2) Within 10 workdays after receipt of proposals, and by ARDC choice, either 
deliver the evaluation results to the buying activity or notify that activity as to 
the'date by which the evaluation results will be delivered. (This will permit action 
by the buying activity to obtain extensions on date limits stipulated by 
prospective contractors.) 

(3) Evaluate the proposals according to the applicable attachment (1 or 2) 
and return them to the AMC buying activity with the prescribed summary of 
findings of technical evaluation. 

t) Provide a comparison rating derived from the technical evaluation for each 
group of proposals submitted. Rating factors and details of the required sum- 
mary of findings for development or production type contracts are shown in the 
applicable attachment (1 or 2). 
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6. Office of record.—The office furnishing technical evaluation of proposals is 
designated the Office of Record. 
By order of the commander: 


[SEAL] J. L. TARR, 
Colonel, USAF, Adjutant. 
By orde r of the commat der: 
J. W. Sessums, JR., 
Major General, USAF, Vice Commander. 
Official: 
W. J. ATKINS, 
Colonel, USAF, Adjutant. 
2 Attachments: 
1. Factors and Findings for Technical Evaluation of Proposals Applicable 
to Development Contracts on P—600 Series Funds (November 20, 1956). 
2. Factors and Findings for Technical Evaluation of Proposals Applicable 
to Production Contracts (November 20, 1956). 
Distribution: 
A MC—S (Minus OS 


ARDC \ 
NOVEMBER 20, 1956. 


Factors AND FINDINGS FOR TECHNICAL EVALUATION OF PROPOSALS APPLICABLE 
TO DEVELOPMENT Contracts ON P—600 Serres Funps (HQ AMC, HQ ARDC, 
AND ARDC CENTERS ONLY) 


(Attachment 1 to AMCR 84-19—ARDCR 11-16) 

1. Factors. 

a. Technical evaluation of each proposal as to proposed compliance by a 
bidder with requirements of the procurement will be based on the following gen- 
eral factors, as applicable to the particular evaluation and when known: 

(1) Compliance with technical requirements, including applicable specifications 
and exhibits 


3) Scope of presentation. 
(4) Apparent value of the technical approach. 

(5) Design factors. 

(6) Unique ideas. 

(7) Time required for accomplishment. 

b. Technical evaluation of each proposal as to technical capability of the bidder 
will be based on the following general factors, as applicable to the particular 
evaluation and when known: 

1) Background experience in basic and applied research in the same or similar 
general scientific or engineering area. 

(2) Background experience in development engineering in the same or similar 
general scientific or engineering area. 

(3) Background experience in production engineering, as related to qualitative 
capabilities of materiel and its ease of maintenance, in the same or similar scien- 
tific or engineering area. ‘This will be a factor only when the procurement covers 
development of items intended for subsequent procurement for the inventory. 
It is particularly applicable when there is a probability of early production pro- 
curement overlapping the completion of the development procurement. 

(4) Quality of past productions, civilian and military. This factor is subject to 
the same limitation as in paragraph 1b (3) above. 

2. Summary of findings.—A summary of findings of technical evaluation will be 
furnished to the buying activity and will normally include, but will not be limited 
to, the following information: 

a. Proposals that on a technical basis are acceptable. 

b. Proposals that on a technical basis are not acceptable. 

ec. A ranking of technically acceptable proposals according to their relative 
technical merits. Ranking may be by groups if individual placement on a 
graduated basis is impracticable. 

d. When appropriate, a discussion of the strong and weak points of technically 
acceptable proposals. 

e. When applicable, a clear statement of any particular technical requirements 
to be established during the negotiation of a definitive contract. 
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f. Reasons why proposals which are not technically acceptable are so cate- 
gorized., 

g. Any demand or request for assistance or facilities which cannot be met 
within the knowledge of the evaluating activity. 

h. Exceptions proposed in the proposal to the applicable technical requirements 
which are: 

1) Acceptable, with or without other comment. 

(2) Not acceptable, giving the reasons why. 

i. A general opinion, identified as such, as to the technical standing of each 


bidder. 
NOVEMBER 20, 1956. 


FACTORS AND FINDINGS FOR TECHNICAL E/E VALUATION OF PROPOSALS APPLICABLE 
ro Propuction Contracts (ITEMS FOR INVENTORY 


Attachment 2 to AMCR 84-19 ARDCR 11-16 


General The basie objectives of the evaluation of production proposals py 
ARDC organizations are twofold as follows: 

i. The thorough engineering evaluation of the proposal to arrive at sound 
conclusions and recommendations sas to whether or not the item proposed will 
neet the requirements of the Air Force 

b. The assessment of ail factual information at the disposal of ARDC which 
bears on the engineering capabil ties of the individual bidder. This assessment 
and resultant conclusions may be based upon past experience in design and pro- 
luetion of like or similar items and should result in findings as to the engineering 
capabilities of the bidder to fabricate the item proposed in the time allotted. 


2. Factors.—Technical evaluation of each proposal will be based on the follow- 
ng veneral factors, as applicable to the particular evaluation and when known: 
' ( ompliance W th requirements ot procurement, inelu ling: 
1) Those requirements of applicable specifications and exhibits which are 


significant, particularly as to qualitative characteristics, operational suitability, 


nd m itamadnity. 
2) The engineering merit of the proposed design, where called for in the RFP. 
Background experience in development engineering in the same or similar 
general scientific or engineering ares 


ec. Background experience in production engineering, as related to qualitative 


capabilities of materiel and its ease of maintenance, in the same or similar general 
scientific or engineering area. 


d. Quality of past productions, civilian and military. 
>. Summary of findings \ summary of findings of technical evaluation will 
be furnished to the AMC buying activity. Any information which ARDC con- 


siders as coming under AFR 190-16, particularly under paragraphs 3b and 3g of 
this attachment, will be separately transmitted as a supplement unless the com- 
plete summary of findings is identified as coming under the provision of that 
Regulation. When such a supplement is transmitted, proper reference will be 
made on the basic summary, but omitting where practicable any mention of the 
bidders covered. The summary of findings will normally include, but will not 
be limited to, the following. 

a. Proposals that on a technical basis are recommended for consideration. 

b. Proposals that on a technical basis are not at the time recommended for 
consideration. The reasons will be stated, and will include a statement as to the 
nature of any further investigation by AMC that is recommended, and the nature 
of any additional supporting data or evidence that should be obtained by AMC. 

ec. When appropriate, a discussion of the strong and weak points or proposals 
recommended for consideration. 

d. Exceptions proposed by a bidder to the applicable specification requirements 
which are significant. Significance will apply to the probable effects of any 
deviation which cannot be accepted by the evaluating activity. 

e. When applicable, a clear statement of any particular technical requirements 
to be established during the negotiation of a definitive contract. 

f. Any demands or requests for assistance or facilities which cannot be met 
within the knowledge of the evaluating activity. 

g. Any other information, substantiated or unsubstantiated, which is con- 
sidered to be of value to the AMC buying activity in negotiating the best contract 
for the Air Force. This will include a general opinion, identified as such, as to 
the technical standing of each bidder. 
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TaB C 
PROBLEMS EXPECTED 


These problems are not all attributable to the proposed two phase method of 
formal advertising. However, due to the increase in the number of firms that we 
expect to participate under this new method, these problems are expected to be 
aggravated. 

Problem 1.—Protests by firms with nonacceptable technical proposals but not 
given opportunity to negotiate initially or not given opportunity for further nego- 
tiation. 

Reason: The Air Force reserves the right to negotiate with firms submitting 
marginal technical proposals. Thus, when we obtain a sufficient number of ac- 
ceptable technical proposals to insure full and free competition, we see no benefits 
to be gained by expending additional Air Force manpower to perform develop- 
ment for those firms who have submitted wholly inadequate technical proposals. 

Problem 2.—Protests from firms who submit technical proposals or revisions to 
technical proposals after established cutoff dates and such technical proposals and 
revisions are not considered by the Government. 

Reason: We will establish cutoff dates for receipt of technical proposals or re- 
visions to technical proposals.. This we must do or we will run the risk of going 
on indefinitely before we award the contract. Our need for equipment will not 
permit us todoso. Asstated in problem 1 above, we reserve the right to negotiate 
with firms submitting marginal technical proposals. If we do not have a sufficient 
number of acceptable technical proposals, it will be to our benefit to consider the 
late technical proposals or late revisions to technical proposals in an effort to ob- 
tain a sufficient number of acceptable technical proposals. 

Problem 3.—Protests from firms who want to negotiate on and on until their 
technical proposals are acceptable. 

Reason: We will establish cutoff dates for revisions to technical proposals. We 
can expect complaints from firms whose proposals are considered nonacceptable 
and they want to be given more time to submit revisions to their technical pro- 
posals notwithstanding the fact that they have been given opportunities to submit 
revisions and such revised proposals are still considered to be nonacceptable 

Problem 4.—Takes more time—delays procurement. 

Reason: Currently we are obtaining prices with the technical proposals which 
are developed simultaneously by the prospective contractors. When evaluation 
of technical proposals is completed we are able to commence our review and 
analysis of prices. Under this new plan, there are two separate and distinct 
operations rather than one simultaneous operation. When evaluation of technical 
proposals has been completed, our actions must be held in abeyance pending 
submission of prices by the prospective contractors. 

Problem 5.—Protests by firms not submitting technical proposals but who re- 
quest opportunity to bid on IFB. 

Reason: The solicitation of prices will be from only those firms who have 
previously submitted acceptable technical proposals. 

Problem 6.—Change in requirements after soliciting technical proposals. 

Reason: Change in quantitative requirements are caused by many factors over 
which we have no control and become more prevalent with the passing of time. 
Thus, when we solicit technical proposals, our best estimate of quantitative re- 
quirements, for example, could be for 100 of anitem. Due to the passing of time 
and the aforementioned factors, when we solicit prices, our quantitative require- 
ments could be reduced to 20 of the item. Firms are expected to complain that 
if they had known that we were going to buy a quantity of only 20, they would not 
have gone to the time, effort, and expense of preparing technical proposals for 
such small unattractive quantities. 

Problem 7.—Protests from firms whom we negotiate up in quality and such 
increase in quality results in increase in prices so that such firms are not low. 

Reason: In order for a firm to have its proposal acceptable, we may have to 
change the firm’s engineering, manufacturing, or other approaches. These 
changes will increase the firm’s costs which, as can be expected, must be included 
in any bid prices. Thus they may complain that if they had been permitted to 
utilize the approaches originally contained in their technical proposal, they would 
not have had the added costs to amortize and would be in a more favorable 
competitive price position. 

Problem 8.—Will take more manpower for engineering activity. 

teason: We anticipate that a larger number of firms will submit technical 
proposals under this new method of procurement than heretofore. All technical 





- ee a 
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proposals will be forwarded to the engineering activity for evaluation. Thus, 
they will have a large r number of proposals to evaluate. Under current formal 
advertising procedures when engineering evaluation is necessary, only the lowest 
responsive bid is forwarded for evaluation. 

Problem 9.—In negotiating marginal technical proposals, there is a danger of 
inadvertent release of information from other technical proposals. 

Reason: The engineering personnel will have evaluated all technical proposals 
prior to the determination that negotiation with firms submitting marginal tech- 
nical proposals is necessary. If such negotiation is conducted, there is a danger 
that in the effort to obtain as many acceptable technical proposals as possible, 
the engineering personnel may inadvertently release information obtained while 
evaluating other technical proposals. ‘The engineering activity must be very 
careful not to be unfair to any firms submitting technical proposals. 

Problem 10.—We are still required to exercise judgment as to what is a marginal 
technical proposal, what is clearly unacceptable, and when to stop negotiation. 

\ll are questionable by othe 

teason: This new method of procurement will require the exercise of judgment 
in those areas not covered by the hard and fast rules applicable to formal advertis- 
ing procedures. ‘There will be decisions that cannot be measured with the 
preciseness of a mathematical formula. We must remember that reasonable 





minds will differ as to what is the best course of action to be pursued. 

Problem 11.—When only one ee proposal mene we must shift to 
negotiation and consummate the procurement by negotiation. 

Reason: We will solicit prices ur ider this plan from only, those firms submitting 
acceptable technical p1 ‘oposal . To solicit prices from only one firm would be 
farcial adverti r since without competition that firm could name its own price. 
Ther re should be no criticism to negotiation in such a case since failure to obtain 


more than one acceptable proposal would be evidence that our procurement data 
is inadequate and we should negotiate as contemplated by title 10, United States 
Code, section 2304 (a) (10) and ASPR 3-210.2 (m 

Problem 12.—One or more technical proposals are so far superior than anything 
we expected that we will feel justified to redefine our qualitative requirements. 

Reason: This is expected to happen in those rare instances where we are not 
aware of the latest developments or state of the art in @ particular field. Our 
first knowledge would be when a particular technical proposal would be reviewed 
during the evaluation process. We might then recognize that such proposal 
represents an idea or method that is so unique that we would feel justified to 
call a halt to the evaluation of technical pr ‘oposals and start over again with new 
qualitative requirements. Firms who had submitted technical proposals are 
expected to complain when they are notified that an anticipated procurement 
has bee -anceled. 


ARMED SERVICES PROCUREMENT REGULATIONS DEALING WITH SECRECY 
OF NEGOTIATED PROCUREMENT INFORMATION 


ASPR 3-106.1, Dissemination of Procurement Information, states: ‘‘Synopsis 
of pro sed procurement, Synopses of proposed une lassi fie l negotiated procure- 
ments shall be prepared and publicized in the De partment of Commerce: ‘Synopsis 
of United State iy Cdveriinien t Proposed Procurement, Sales, and Contract Awards,’ 

1 accordance with requirements of Armed Services Procurement Regulations 
2-206.’ 

ASPR 2-206.1, Statement of Policy, is as follows: ‘“‘all proposed unclassified 
procurements made in the continental United States, which may re sult in award 
in excess of $10,000, will be publicized promptly in the Department of Commerce 
publication ‘Synopsis of United States Government Proposed Procurement, Sales 
and Contract Awards’ except the following: (i) procurement of research and 
development, (ii) procurement of studies and surveys, (iii) procurement cf 
perishable substance supplies, (iv) sole souree procurement, (v) procurement 
where competition is known to be limited by patents, copy rights or secret pro- 
cesses, (vi) procurement which must be made too quickly to permit respective 
contractors, dependent upon Department of Commerce synopsis for information, 
to obtain invitations for bids or request for proposals in time to prepare aud submit 
their bids or proposals, (vii) procurement not in the foregoing categories which 
nevertheless must be accomplished under such circumstances or conditions as to 
clearly preclude any benefit to industry or the Government by such publication, 
justification in each ease for not publicizing the procurement under this exception 
shall be in writing approved by the Chief of the Purchasing office or the designee, 
and made part of the procurement file.” 


92271—57 4 
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(a) The more obvious conclusion from the foregoing sections listed 
above is that publicizing and distributing information is approved. 

(6) It is an equally obvious conclusion that under (iv) sole source 
procurement, (v) procurement where competition is known to be 
limited by patents, copyrights and secret processes, it is impracticable 
to obtain competition in these cases. 


ASPR Section 3-106.2, Synopsis of contract awards, states: ‘Synopses of 
awards of negotiated contracts shall be prepared and publicized in the Department 
of Commerce synopsis of U. 8. Government proposed procurement sales and 
contract awards in accordance with the requirements of Armed Services Procure- 
ment Regulations 2-408.” 

ASPR Section 2—408 states: “awards of unclassified contracts to be performed 
in whole or in part within the United States exceeding $25,000 in amount, whether 
entered into after formal advertising or negotiation, shall be proposed in the 
Department of Commerce Synopsis of United States Government Proposed 
Procurements, Sales and Contract Awards.”’ 


After considering the foregoing, we turn to Section 3-212, Classified 
Purchases, which states: 


Authorization. Pursuant to the authority of Section 2 (c) (12) of the act, 
purchases and contracts may be negotiated without formal advertising if—for 
supplies or services as to which the Secretary determines that the character, 
ingredients, or components thereof are such that the purchase or contract should 
not be publicly disclosed. 


Under ‘‘application” in the Regulations, it is stated: 
this authority may be used for purchases or contracts classified ‘‘Confidential”’ 


or higher, or where because of other considerations, the purchase or contract 
should not be publicly disclosed. 


Under “‘limitation’”’ in the same section, it is stated: 


in order for this authority to be used, the required determination to be made by 
any Secretary must be made in accordance with the requirements of Part 3 of 
this section III. The authority of this paragraph Shall Not be used when negotia- 
tion is authorized by the provisions of ASPR 3-210. 


ASPR Section 3-210 states: 


Supplies or Services “for which it is impracticable to secure competition by 
formal advertising” subparagraph 3—210.2 ‘“‘application of” lists circumstances with 
respect to which this authority may be used. They include ‘‘sole source of sup- 
ply”? and circumstances ‘when competition if precluded because of the existence 
of patent rights, copy rights, secret processes, control of basic raw material or 
similar circumstances.”’ 

In addition to these two there are 12 other sets of circumstances under which 
this authority may be used. One of these is: “‘(m) when it is impossible to draft 
for a solicitation of bids, adequate specifications or any other adequately detailed 
description of the required supplies or services.” 


What does a contracting officer do under these circumstances: 
The supplies which he is required to procure appear to be classified 
as defined by ASPR 3-212.2. In addition to that the supplies are of 
such a nature that it is impossible to draft for solicitation of bids 
adequate specifications or any other adequately detailed description 
of the required supplies or services. 

With the limitation placed on classified purchases under ASPR 


€ 


3-212.3 he must negotiate this purchase under section 3—210.2 (m). 

Without a finding under ASPR section 3—212.3 by the head of the 

Agency that the supplies or services should not be publicly disclosed 
5 : . 

because of their character, ingredients, or components, a contracting 

z > 

officer must have the proposed procurement publicized in the Depart- 
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ment of Commerce publication Synopsis of United States Govern- 
ment Proposed Procurement, Sales, and Contract Awards. Unless 
he can qualify the proposed proc urement under ASPR 2-206.1 (vii). 
If he qualifies the proposed procurement under that section, the 
“head of the Agency determination” has been circumvented. 
If he does not qualify the proposed procurement as above, the 
reason for negotiating classified procurements is buried. 


GUIDELINES FOR CONTRACTING OFFICERS 


The Air Force “guidelines” relating to negotiated procurement 
consume 203 pages of instruction, some , of it conflicting. 

Sealed bidding procedures require only 41 pages. The book of 
instructions has been revised 65 times since January 1, 1956. 

The Navy Department has 18 pages of instructions relating to sealed 
bidding, and 83 relating to negotiation. It is soon to issue a completely 
new and revised set of instructions relating to procurement. But 
since January 1955, it has issued 36 revisions to its buying instructions. 

The Army’s latest revision of May 1954 contains 19 pages of in- 
structions on sealed bidding, and 95 pages on negotiation. Since 1954, 
it has revised its sets of instructions 31 times. 

The armed services procurement regulations issued by the Depart- 
ment of Defense have only lately commenced to introduce some 
uniformity among the three military services. 

But in them, too, the proportion of instructions on “negotiation”’ 
compared with those re ‘lating to sealed bidding, are about in the same 
proportion as the individual services 

Negotiation is much too complic ated to be so widespread within 
the Departments when even the voluminous instructions and “guide- 
lines,”’ cannot keep pace with the needs for guidance. 

The subcommittee is concurre ntly conducting an inquiry into the 
selection, qualification, experience and maturity of the “contracting 
officers” and “negotiators.” It is too early to anticipate conclusions. 
It is enough to say that the subcommittee was shocked when we saw 
some of them and launched this concurrent inquiry as a result. 

A preliminary estimate indicates more than 2,400 people in the 
Department of the Air Force, 550 in the Navy Department, and 5,500 
in the Department of the Army are employed in this capacity. 

It was admitted in testimony to this subcommittee that all of these 
“contracting officers” so-called with their heavy responsibilities are 
subject to “direction” from their superiors. It is claimed, of course, 
that such direction only occurs in “rare instances.” “Negotiation”’ is 
an open invitation to trouble. 

The Deputy Director of Procurement for the Air Force calls negotia- 
tion “fan art,’ where meaning may be “conveyed by the blinking of 
an eve or the shading of a statement.’’ That is not the way to trans- 
act the public business. 

We condemn excessive use of negotiation. We condemn it as a 
breeding place for suspicion and fraud. We condemn it as a shield 
for mischief. We accept it only when no other course is possible in 
order to make certain that which was theretofore uncertain. 
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tESPONSIBILITIES OF A CONTRACTING OFFICER AS DEFINED IN ARMED 
SERVICES PROCUREMENT REGULATIONS 


On February 1, 1957, the Department of Defense issued a revised 
armed services procurement regulation which defines and emphasizes 
the responsi ibilities of contracting officers. Page 340 of these regu- 
lations under the heading ‘ ‘Responsibility of Contracting Officers,” 
section 3—801.2, states: 

(a) Contracting officers, * * * are the exclusive agents of their respective 
Departments to enter into and administer contracts on behalf of the Government 
in accordance with ASPR and Departmental procedures. * * * is responsible 
for * * * all administrative actions necessary for effective contracting. The 
contracting officer shall exercise reasonable care, skill and judgment and shall 
avail himself of all of the organizational tools (* * * advice * * * in * * * 
contracting, finance, law, contract audit, mobilization planning, engineering, 
traffic management and cost analysis) * * * as, in his discretion, will best serve 
the interests of the Government. 

(b) To the extent services of specialists are utilized in * * *, the contracting 
officer must coordinate a team of experts, * * * evaluating their counsel, * * *. 
* * * He shall not, however, transfer his own responsibilities to them. 

These regulations also set ae the preparation for negotiations 
reqult ‘d of contracting office 

Section 3—802.1 provides 
Knowledge of the product or service, and its use, is essential to sound pricing. 
Before soliciting quotations, every contracting officer should develop, where 
feasible, an estimate of the proper price level or value of the product or service 
os purchased. * * * the contracting officer should be aware of the effect which 
these factors may have on prices and competition, and should, prior to award, 
in fot rm requirements and technical groups of any unsatisfactory effect which their 
decisions have on prices or competition. 

That defines an almost overwhelming responsibility, even if only 
partially discharged by contrac ting officers, when required to purchase 
90 percent of the dollar value of all services and supplies acquired by 
the Department of Defense. 


WHEN DOES NEGOTIATION MEAN NEGOTIATION? 


On February 1, 1957, the Department of Defense adopted Armed 
Services Procurement Regulation 3-805 which incorporates the pro- 
cedure contained in Navy Procurement Directive 3-002.1. The 
purport of this regulation is that negotiation on the part of the Gov- 
ernment consists ‘of inviting proposals to negotiate, examining the 
written responses and, if satisfactory to the contracting officer, 
awarding a contract. 

In the same “invitation for proposal”’ form, however, and it has been 
in existence longer than most people can remember, it is stated that it 
may conduct “further negotiations.”’ Now, if the requirement for a 
negotiation, as stated in the law, is satisfied by an exchange of written 
invitation and written proposals, what then would be ‘further negoti- 
ations’? What would be done at “further negotiations’? Would 
the invitation and responses be silently amended—by some or by all 
bidders? 

Why is it that the word “negotiation” in this law differs, if it does, 
from the word “negotiation” when modified by the adjective ‘fur- 
ther” in the Invitation for Bid? 

Are there two standards for the use of the word ‘negotiation’? 
The word “further” means “‘to a greater extent than before,’ in the 
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simple dictionary definition. How, then, could one call for an 
extension of what was fully accomplished in the first instance? 

In a report of December 5, 1956, in commenting on negotiation as 
it is practiced in the Navy Department, we stated: 


The word ‘negotiation’? derives from the Latin and in the civil law means 
“trading or deliberations leading to an agreement.”’ 

The Pennsylvania Supreme Court ! says that negotiations are what pass between 
parties incident to the making of a contract and that—“unless discussion could 
be brought to a point whereby the interest of the proposed buyer can be aroused 
or the terms of a sale discussed, it cannot be classified as negotiation.” 

The Florida Supreme Court,? in construing a statue which authorizes trustees 
to negotiate for the lease of mineral rights, said that the word meant to ‘‘discuss or 
arrange a business transaction.’’ To the same effect are other cases.’ 

It thus becomes apparent that the essence of negotiation both in commun use, 
in statutory construction and definitions by the courts is “discussion, conversations, 
parleys.’’ Nowhere is it suggested by the courts that if ‘‘discussions or parleys’”’ 
are eliminated, the transaction constitutes “negotiation.” 

There is, therefore, an abundance and unanimity in construction of the word 
‘negotiate’ both in the courts and in common use. 


We further stated that to attempt to enter into a contract without 
discussions was a questionable procedure. Our comment was as 
follows: 


Further, how can such a proposal constitute a firm offer on the part of the 
bidder which may be accepted by the Government? It is at best only an alter- 
native and other bidders do not have the same alternative; i. e., making a firm 
offer. Can a proposal to discuss the subject in negotiation constitute a contract 
without further action by both parties? See 31 C. G. 383; Williston on Contracts, 
section 27; Corbin Contract, section 24; Buckberg v. Washburn Crosby Company 
(93 SW. 733). In Heyer v. U. S. (140 Fed. Sup. 409), the court observed that a 
bidder has a right to have his bid honestly and fully considered. 

The subcommittee is not convinced that this procedure is authorized by statute 
or that it constitutes negotiation as permitted by Congress. But if the argument 
of the departments is correct and if this is an authorized procedure, then the very 
method employed—i. e., acceptance of a proposal without discussion even with 
the low bidder—constitutes an evaluation of all bids, a determination of the lowest 
bid, the determination of the responsive and responsible bidder, and a finding 
that no discussions are required in order to form a contract between the parties 
with respect to any of the details of the proposal. 


On December 5, 1956, we concluded: 


If proposals can be evaluated and contracts let on proposal without any dis- 
cussions or parleys, then there is nothing in the invitation which requires elabora- 
tion or discussion. In such circumstances, there is no reason why the contract 
cannot be let on advertised open competitive bidding as provided in the statute 
as the traditional American way of public contracting. 


Paragraph 1 (c) of the Invitations’ “terms and conditions” has for 
time immemorial contained these words: 


negotiation with any or all officers may be required * * * such further negotia- 
tions shall not be deemed to be a rejection * * * and notwithstanding such 


further negotiations, the Government may accept the offeror’s proposal within 
the time specified * * *, 


The authority under which these invitations are issued is an author- 
ity to negotiate. If it is unnecessary to negotiate, we believe that 
the invocation of any such authority 1s without basis in law. 


1 Werner v. Henricks, 182 Atl. 748, 9 (Penn.). 

2 Watson v. Halloran, 20 So. 2d 388 (Fla.). 

3 King v. Silrers, 37 NE 413, 416 (Ind.); Northrup v. Diggs, 106 SW 1123 (Mo. App.); Intermountain Title 
Co. v. Eghert, 16 Pac. 2d 390 (Idaho); Modern Furniture Co. v. Dubuque Fire and Marine Insurance Co., 191 
NE 637, 638 (Mass.); Aurora State Bank v. Hayes-Eames Elevator Co., 129 NW 279 (Nebr.); Newport National 
Bank v. Board of Education, 70 SW 186, 24 (Ky.); People v. Augustine, 204 NW 747 (Mich.). 
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If the issuance of invitations and the receipt of proposals consti 
tutes negotiation, what is the meaning of the words “further nego- 
tiations”’ in the Invitation for Proposals? 

It is admitted that the use of the words “ ‘further negotiations’ 
“would imply that a negotiation had already taken place and that 
this was our authority to discontinue further negotiation.”’ 

Strangely enough, we don’t think that language is defective. The 
language expresses what we think ought to be done. When a bidder 
is invited to have negotiations and responds, he ought to be negoti- 
ated with, not only once but further, and to such an extent that the 
uncertainties which cause the invitation to be issued may be resolved 
and a contract proposal arrived at for acceptance or rejection by the 
Government. 

Until that requirement is satisfied, the use of these exceptions is a 
flagrant abuse of the law. 

Of course, we recognize that since the law is suspended by the 
continuing existence of the Korean National Emergency Proclamation 
of 1950, we are really not talking about law at all except to the extent 
the Department of Defense chooses voluntarily to give effect to the 
language employed in the statute. There is no independent forum to 
judge whether such conduct complies with the words as used in the 
law. No one interprets the regulations but the Department itself. 

On the basis of Navy De -partment figures 2 percent of the dollar 
value of all contracting, and 5 percent of all of the contracts will be 
let without any discussions whatsoever, following this procedure. 

What does the word “‘negotiation’’ mean 

(a2) as it is used in the statute, and 
(6) as it is practiced by the military departments? 

When the Armed Services Committee of the House had the bill 
H. R. 1366 before it in the 80th Congress, which subsequently became 
Public Law 413 and is now known as chapter 137 of title 10, United 
States Code, that committee was persuaded to and adopted a defini- 
tion of ‘“‘negotiation” given to it by witnesses for the Department of 
Defense. It appears in House Report 109 of the 80th Congress, 
and is as follows: 

Procurement by negotiation as practiced by the services and industry consists 
of first securing informal quotations from as many sources as practicable, usually 
accompanied by breakdowns of elements of cost. Separate negotiations then 
usually begin with the lower bidders, in order to reduce the price by eliminating 
unnecessary or unjustified charges. When the best possible agreement has been 
reached, an appropriate contract is awarded the successful firm. Experience has 
shown that by careful negotiation and by drafting a suitable contract it is fre- 
quently possible to secure substantial savings for the Government. Negotiation, 
properly employed, can promote and intensify competition. 

In the codification of August 10, 1956, of the Armed Services Pro- 
curement Act of 1947 (Public Law 413, 80th Cong.) into chapter 
137 of title 10, United States Code, the codifiers added this definition 
in section 2302 (2): Negotiation means “make without formal adver- 
tising.’’ This definition did not appear in Public Law 413, from which 
the codification is derived, nor was any definition given in that act. 
The codification, however, is an adaptation of the position adopted 
by Department of Defense witnesses that everything which is not 
formal advertised sealed bidding is, perforce, negotiation. 
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SECTION 2304 (A) (10), SENATE REPORT ON 


Section 2304 (a) (10), of title 10, United States Code, seems to be 
one widely used avenue of escape from the provisions of the act. It 
authorizes procurement by negotiation when it is “impracticable to 
obtain competition” otherwise. 

Before proceeding with the discussion of the individual cases, the 
legislative origin of this section is noted. 

Senate Report No. 571, 80th Congress, Ist session, volume 4, states 
that the purpose of the new section was to place ‘‘maximum responsi- 
bility for decisions as to when it was ‘impracticable’ to secure compe- 
tition” in the hands of the ageney concerned. The committee ob- 
served that 
experiences of the war and contracts negotiated since the war in the fields of 
stevedoring, ship repairs, and charter of vessels, where prices are set by laws or 
regulation, or where there is a single source of supply, have shown clearly that the 
competitive bid advertising method is not only frequently impracticable but does 
not always operate to the best interests of the Government. 

The committee stated that this section was construed liberally and 
that a review of contracts made under this authority should be 





confined to the legality of the action taken and should not extend to a reversal of 
the bona fide determination of impracticability where any reasonable ground for 
such determination exists. 
That opened the door. 

The hearings related entirely to discussions of purchases which 
could only be made from a single source or where economic laws 
operated to eliminate competition and make prices more or less uni- 
form as, for example, in stevedoring, or ship repairs or chartering of 
vessels in most of which cases the prices or rates are established by 
law or regulation; where it would, in the ‘dictionary sense” be neither 
feasible nor sensible to attempt to generate nonexisting competition 
or go through the motions of an imaginary competition in a fictitious 
market where prices had been fixed either by law or regulation. 

Instead, however, this section has been interpreted by the Depart- 
ment of Defense as though the single word ‘impracticable’ were not 
jointed to the words “to obtain competition.’’ Competition is the 
heart and the purpose of all Jaws relating to public procurement 
whether it be on a National, State, or municipal level. 


“NEGOTIATION AND “IMPRACTICABLE’’ DEPARTMENT OF DEFENSE 
rESTIMONY ON SECTION 2304 (&) (10) 


This section authorizes negotiation 


if—(10) the purchase or contract is for property or services for which it is im- 
practicable to obtain competition; 

The Department of Defense in testimony interprets this section te 
authorize the use of negotiation: 

(1) where there is a single source of supply; 

(2) when it is impossible to draft adequate specifications or an 
adequately detailed description to be used in an invitation for 
bids; 

(3) when supplies or services are proprietary to one supplier, 
because of patent rights, secret processes, control of basic raw 
materials, or similar conditions; and 
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(4) when the suppliers or services to be procured are of a 
special nature such as public utility service, individual main- 
tenance or repair work, stevedoring and warehousing services, 
training film or motion picture productions, and the like (131 

The subcommittee questioned the derivation of this alleged author- 
ity in item 2 above. The derivation was not given, but it was indi- 
cated that section was used 
if the specifications are not adequate and if it is necessary that we do have a 
discussion with each bidder to ‘de termine what we want and what he can give, 
and fit the two together, then it is necessary that you negotiate, and for that 
reason we say it is impracticable to secure competion in the formerly advertised 
sense of the word. 

This brings up at once the subcommittee’s concern as to what 

‘negotiation’ really means. We have an ample showing of how the 
procedure has evolve - The heart of the matter is whether ‘‘discus- 
sions” are a necessary part of the negotiating process. 

The Assistant General Counsel of the Department of Defense testi- 
fied that ‘‘discussions” occur in 
an exchange of views and exchange of proposals. It could be discussior It 
could be face-to-face discussion. It could be by correspondence. 

Pressed to explain the meaning of the word “discussion” the witness 
answered : 

Conversation. That would be my definition of discussion, a face-to-face con- 
versation. But in this use of (a 10), I don’t say that you have to have face-to- 
face discussion. 

The subcommittee wanted to know what kind of discussion would 
have to be had. That question was passed to the chairman of the 
Armed Services Procurement Regulations Committee. 

He testified that 
it is obvious that it would be necessar} to discuss in some way or other, by tele- 
phone, mail, or face-to-face, with the people who had submitted their proposals, 
to insure that they fully understood this solicitation, the requirement that we 
were imposing, and so in those cases you will have some form of discussion, 
whatever form that might take. 


The witness pointed out, however, that all of the uses of (a) (10) are 
not the same category of 

specification or a solicitation which is not precise. There are some which are very 
precise. 

With this we agree, but we are concerned with what “negotiation”’ 
is and with what “impracticable” means. An inadequate specifica- 
tion was interpreted as being & situation 
where the specification describes generally what we wish, but it may be so general 
that the bidders may not all bid on the same basis. 

Thus there is a situation which the witness for the Armed Services 
Procurement Regulations Committee testified required “discussion” 
whatever the form. 

In answer to a specific question as to whether or not “discussions” 

would be required under the regulations this witness stated that they 
would be and further that— 
I can’t visualize the situation where the discussions would not be needed in a 
given state of facts * * *. If we were unable to write a precise solicitation 
discussion should follow, and if it didn’t follow, in the absence of some special 
considerations, that would not be a good procurement. 
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The witness further amplified and expanded on his interpretation of 
the regulations in a hypothetical case put to him by the subcommittee 
patterned on the performance in the Keco matter herein reported. 
The witness answered that he did not consider such a performance 
‘cood negotiation.’”’ We are indebted to the witness for his candor 
id for his commonsense interpretation of the regulations. 

The Department of Defense also admitted that the invitation form 
for proposals is defective in its language. Under a heading ‘“Terms 
and Conditions” this paragraph appears: 


an 
- 


1 (ec) Negotiations with any or all offerors may be required after receipt of 
proposals. Such ‘further negotiations’”’ shall not be deemed to be a rejection or 
a counteroffer on the part of the Government. Notwithstanding such “‘further 
negotiations,” the Government may accept the offeror’s proposal within the time 
specified in the proposal, unless the proposal is withdrawn in writing prior to 
acceptance. 


A question was asked as to where in that paragraph a bidder is 
“specifically advised that he may not be negotiated with” and the 
witness answered: 

“Tt does not, sir,’’ and he continned, “and this language is defective 
in that sense, since the third sentence in 1 (c) would imply that a 
‘negotiation’ had already taken place and that this was our authority 
to discontinue ‘further negotiation.’ ’’ He admitted, however, that 
since the day the paragraph was first written it has always been 
interpreted as no negotiation at all. 

The Department now hopes with its 21st revision of the Armed 
Services Procurement Regulations, issued March 1957, that bidders 
would be thoroughly familiar “with what we mean when we talk about 
negotiation which they haven’t had in the past.’”’ This representative 
admitted that the information “should be on the request for proposals.”’ 

Again the witness of the Board reemphasized his observations 
that the— 


lanaguage is not specific in that it does not state that we may award without any 
negotiation. It says without further negotiation. 


And he continued: 


An uninformed businessman might take that to mean he would have one round of 
negotiation before we would take the action. 


He continued that his Department if it noted a procurement— 


which was awarded without negotiations, we would question why it hadn’t been 
formally advertised. 


PROPOSED REVIEW BY NAVY DEPARTMENT 


The use of section 2 (c) (1), now 2304 (a) (1), was considered by 
this subcommittee in 1954 in connection with a Navy Department 
procurement of destroyers. 

On February 26, 1954, the then Secretary of Navy, Hon. Robert 
Anderson, testified that these contracts were being made under the 
national emergency exception in section 2 (c) (1). The Secretary 
testified that the contracts would “fall squarely within the concept 
of section 2 (c) (16) and could have been made under that section.” 

Secretary Anderson then testified: 

I would like to suggest to you (the subcommittee) that our (Navy) Department 


is now giving consideration as to ‘“‘whether or not there shall bea wider use made 
of the numbered provisions subsequent to 1 than there has been in the past,” 
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Secretary Anderson moved on from the Navy Department to 
become Assistant Secretary of Defense. He retired to civil life and 
has now been nominated as Secretary of the Treasury. 

But the record of the Navy Department for continued use of the 
Korean national emergency proclamation of December 1950, as au- 
thorized under section 2 (c) (1), now 2304 (a) (1), has not changed 
regardless of the study recommended by the Secretary and announced 
to the subcommittee. 

To Secretary Anderson’s prospective review there was, in the inter- 
val, added the directive of the Secretary of Defense that from and 
after January 1, 1956, the use of the Korean national emergency 
proclamation and the suspension of the act provided for in section 
2 (c) (1) would be discontinued generally and only used in four areas 
which have been heretofore referred to for which it was contended 
there was no legislative authority. 

Notwithstanding Secretary Anderson’s promised review and the 
directive of the Secretary of Defense, effective January 1, 1956, the 
Navy Department’s record stands virtually unchanged. 

In commenting upon Secretary Anderson’s statement to the sub- 
committee on February 26, 1954, we said, and we repeat, for emphasis: 


The difference between the two sections is that under section 2 (ec) (16) the 


~ 


Department is required to furnish semiannual reports to the Congress, but under 
section 2 (c) (1) no such reports are required. 

Congress has never withheld authority from the departments concerned with 
national defense in periods of any emergency. Neither has Congress attempted 


to stultify a department in the performance of duties required in the national 
nterest either within or without emergencies. 

This subcommittee feels, however, that Congress has the right to _expect that 
the grants of authority will be taken in the spirit in which they are granted. 
Section 2 (ce) (16), as the Secretary of the Navy has pointed out, is entirely 
adequate for the circumstances in which he was required to act. In fact, it 
seems to us that section 2 (c) (16) is almost a specific directive in the precise 
conditions prevailing at the time this negotiated award was entered into. 

Waiving of the necessity for re eeeting was intended by Congress to relieve 
the departments of a burden in periods of extreme activity; but it was not intended 
to be sought at times when, as here, the department could make its reports as 
Congress has directed 

Cooperation between the military departments and Congress can be better 
maintained if closer relationship is maintained. There are not so many contracts 
being negotiated by the Navy Department (as certainly appears from the conditior 
of the shipyard industry in the testimony) that it would burden the Navy to uss 


section 2 (¢ 16). We hope the Secretary will rectify this situation. 


WORDS AND DEEDS 1956 


On January 10, 1956, the full committee commenced hearings con- 
cerning a bill to limit section 2304 (a) (then sec. 2 (e) (1)) by deleting 
the authority to suspend the act during a national emergency declared 
by the P resident and to confine that authorization to the Coneress. 

[he General Counsel of the General Accounting Office testified 
follows on the use of the national emergency provision: 

[ think the background of this statute and what has been done is very important 
to what vou people want to decide. 

Prior to World War a. most purchases were required to be made bv advertising. 
When World War II started, there was obviously an emergency. Procurements 
had to be made immediately for a lot of items they could not make specification 


on. And the first War Power Act was passed, title II, which authorized negotia- 
tion. That went on through the war, until at least after the actual conflict, 
and a draft was prepared of this Armed Services Procurement Act. That was 


presented to the General Accounting Office through the Bureau of Budget for 
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our comment before it ever reached the Hill. 
that draft. 

Thereafter, I personally spent hours and days with the people from the military 
departments revising that draft, to put in certain revisions, eliminate certain 
features, to the point where we got it substantially as it was enacted. 

A number of these so-called exceptions were exceptions that were recognized 
under the competitive bidding statutes. We had no particular problem with 
those. 

A number were not accepted under the general law and we discussed those 
many, many times, and those are the ones that have the restrictions as to making 
findings and determinations—a written record that anybody could look at and 
say, ‘‘Why are you doing this without advertising?” 

teports have to be made to Congress, so the Congress could see periodically 
what they are doing under that exception. 


It was understood then that 2 (c) (1) would not be used during that period 


even though a state of war was still in existence. The reason for that may have 
been because the first War Powers Act was still in effect and they could negotiate 
contracts anyway without use of it. 

The 2 (ce) (1) authority we thought and were told at the time was to be used 
in case of some sudden emergency such as world war III, so that they would not 
have any delay getting to Congress and getting legislation. 
for the normal situation. 


And we took violent exception to 


It was certainly not 


Speaking for the Department of Defense on the same day, the 
Deputy Assistant Secretary of Defense for Supply and Logistics 
testified in part: 


The use of this authority has been under continual review by this Department. 
Although we do not favor an amendment which would eliminate our authority 
contained in section 2 (c) (1) to negotiate contracts during a time of presidential 
emergency, we are not insensitive to the change in conditions which have taken 
place since December 1950. We have no intention either of perpetuating the use 
of the authority beyond the time when it is no longer Justified or of utilizing 
negotiation at any given time on a broader basis than the circumstances require. 

« * * * * * * 


Despite the cessation of hostilities in Korea the world situation continued the 
need for military preparedness and production on an unprecedented level. Not- 
withstanding this, however, the Department of Defense in August 1954, as a 
matter of policy, sought to encourage formal advertising to the greatest extent 
practicable and with respect to negotiation, it was determined to take a step 
toward normal peacetime operation by administrative directive to prevent pos- 
sible abuses. Thereupon written justification was required to support each use 
of negotiation under section 2 (c) 


inder exceptions (2) through (16). 


(1), as if such justification were being prepared 


Further administrative restrictions on the use of section 2 (ec) (1) authority 
were issued on October 28, 1955, and became effective January 1, 1956. This 
restriction has the effect of substantially placing this Department again upon a 
pre-Korea procurement basis by limiting the use of the section 2 (¢c) (1) authority 
to certain procurement as follows: 

1) Pursuant to labor surplus and disaster area programs. 

(2) Pursuant to small-business programs, 

(3) Nonperishable substance. 

4) Research and development for $100,000 or less. 

5) Specific procurement programs designated by the Secretary of a military 

department. 


We note that the committee took exception to and the Department 
subsequently withdrew proposal No. 5 because it was pointed out that 
could be an excuse for doing under another guise the very things com- 
plained about. His testimony was concluded by this statement: 
Thus at the present time, the Department of Defense is not utilizing section 
2 (c) (1) for any procurement programs other than those which cannot be accom- 
plished under the law without such authority. 

On January 11, 1956, Assistant Secretary of the Army Higgins 
testified for his Department that of the Army business reported by 
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him at that time, only 7.6 percent of the dollar value would have had 
to be negotiated under section 2 (c) (1). 

We note that in the case of the Army, it has by far the larger pro- 
portion of items under $1,000 to purchase; and it also has single 
service procurement for foodstuffs as the agent for the other services. 

Chairman Vinson commented in the course of this testimony: 


From my viewpoint, it is not the sound thing to go whole hog on negotiated 
contracts, 


And he continued: 


* * * from the testimony to date during this hearing, the Department itself 
recognizes that it has been somewhat too liberal in negotiated contracts, for they 
have suggested a new directive effective the first of this month, for further ad- 
ministrative restrictions on the use of 2 (c) (1) authority. It was issued on Oc- 
tober 28, 1955, to become effective on January 1, 1956. 

Now, the reason the Department did that was because they thought 2 (ce) (1) 
was being used in instances where it should not have been used and the other 
specific exceptions should have been used if they were going to have negotiated 
contracts. You can’t escape that conclusion. 


On January 12, 1956, the Assistant Secretary of the Navy for 
Materiel testified: 


By 1954, it became evident to us in the Navy that we must begin an orderly 


change back to our peacetime buying procedures. ‘The great size of our buying 
operations made it important that this transaction be gradual to avoid disruption. 
Accordingly, in May 1954—only 3 months after Secretary Anderson’s statement 
in the destroyer hearing that the Navy would review its use of 2 (c) (1)—TI issued 
a directive under which our contracting officers were not allowed to negotiate a 
contract unless the purchase fell under one of the peacetime exceptions of the 
Procurement Act. We continued to cite 2 (c) (1) in all our negotiated contracts 


as the actual legal authority for negotiation, but the directive required that each 
such purchase be justified with the same care and in substantially the same form 
as if we were not using 2 (c) (1) at all. These individual justifications are all in 
the contract files of the Navy. 

The directive did, however, authorize negotiated buying under 2 (ce) (1) if it 
were necessary to assist small business or distressed labor areas: Also, it author- 
ized negotiation under 2 (c) (1) of purchases under $5,000; and it allowed a bureau 
chief to authorize negotiation in special cases which only 2 (c) (1) would cover. 
There were only 5 such special cases during fiscal year 1955 where 2 (c) (1) was 
used as the sole justification for negotiation for a total of $572,000. 

As you can see, this 1954 regulation substantially curtailed the broad authority 
for negotiation under 2 (ce) (1) which had previously prevailed. In accordance 
with the new Department of Defense regulation outlined by Mr. Lanphier, we 
now cite the applicable peacetime exception in each individual negotiated con- 
tract. 


The Assistant Secretary of the Air Force for Materiel, testifying on 
January 14, 1956, observed: 


The bulk of the items we buy does not lend itself to the use of the formally 
advertised method of procurement. This, in effect, was recognized in the Armed 
Services Procurement Act of 1947 which authorized the use of negotiation in 
placing contracts for the incredibly complex weapons which the times require. 

The complicated weapons and related research and development which we 
procure (a) involve continuous technoligical breakthroughs in the state of the 
art; (b) require continuous engineering during the production stage to improve 
performance, safety, and producibility; (c) preclude the preparation of detailed 
specifications as a basis for purchase action; (d) make difficult the determination 
of estimated costs so that special contract techniques must be used; and (e) require 
huge investments in production facilities, the duplication of which would be 
tremendously costly to the country. 
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He continued: 


We must frankly advise you that we know of no way that 


these major items 
can be procured by formal advertising and that when section 2 (c) (1) is sus- 
pended, the authority to negotiate contained in other sections of the act, such 
as 2 (c) (11) and (14), will have to be used to make these complex buys. 
The Secretary further testified: 
We would also like to point out that a variety of supplies and services, com- 
monly considered susceptible to formal advertising, are purchased for the Air 
Force by the other military departments and the Genera! Services Administra- 
tion. I am referring to such items as construction, food, clothing, petroleum 
products, and automotive equipment. That these purchases represent substan- 
tial amounts is evidenced by the fact that Air Force funds for construction dur- 
ing fiscal year 1955, which were transferred to other 
amounted to approximately $1.1 billion, 


( 


agencies for purchase action, 


rr ° 

The secretary continued: 
The Air Force in September of 1952, on its own, decided to require written 
justification by the contracting officer in support of each contract placed under 
section 2 (c) (1) as if such justification were being prepared under sections 2 (e) (2) 
through 17, 


He continued: 


In fact, our figures for the last 3 vears show a steady increase 


in both numbers of act 


The record is ( ontal ed and analyzed in the following tables: 


percentagewise, 
ions and dollar value thereof placed by formal advertising, 
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Another comparison of equal interest to the Congress covers only 
a 6-month period January through June, 1956, and is represented to 
us to be the latest and only available figures showing the net dollar 
of military procurements under section 2304 (a) (1) for nonperishable 
subsistence, small business set-asides and labor surplus set-asicdes, 
and all other procurement under this section in that 6 months period 
by dollar value and percentage and by number of actions and per- 
centage. 

Those figures follow: 


OFFICE OF THE ASSIST SECRETARY ¢ DEFENS SUPPLY A I 
M ay 15 L954 
\ ? a TY iiary pro ment ( mn li a) ) 
of t él l oak } l ] 1 Jan uy Jun 1956 t ! V/ 419, 1 
[In thousands lolla 
Aul 
t ¢ 0 nD 
Sec, 230 1), tota < ) q 
N per bl it 7 | l 
Small br t 
Labor s t ), OR7 8 
Other 4,82 
it ( ctior 
Sec. 2304 (a) (1), total 75, 903 100.0 
onperish t 2 37 
ll] business set-asid S28 1.09 
Labor irplus set- i ' La 
oO 2 32 28 
( e 1), Put Law 4 & Cong 
Exclude i mental ir¢ il lud ] i LS 


ACTIONS OF DEFENSE DEPARTMENT IN 9-MONTH PERIOD COMMENCING 
JANUARY 1, 1956, THROUGH SEPTEMBER 1956 UNDER ASPR SECTION 
AMENDED, EFFECTIVE JANUARY 1, 1956 


In the hearings before the full committee commencing January 10, 
1956, it was agreed by the Department of Defense that effective from 
January 1, 1956, it would restrict the use of the National Emergency 
Proclamation of December 16, 1950, as a reason for invoking the 
provisions of section 2304 (a) (1) to four areas which have been 
previously identified. The question we have to consider is whether 
that Department can be depended upon to keep its word. We have 
a report received May 15, 1957, which gives the value in thousands 
of dollars of all negotiations conducted under the various exceptions 
1 through 17 of section 2304 (a) of title 10, chapter 137, United 
States Code. By dollar value of the $13,642,796 of purchases in the 
9-month period, the tabulation by the exception numbers is as follows: 
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INADEQUATE PLANT INSPECTION REPORT AND FACILITY CAPABILITY 
REPORT 


Since the 82d Congress the predecessor subcommittees of this sub- 
committee have repeatedly called attention to inadequate perform- 
ance in this regard. 

The following are inquiries in the 82d, 83d, and 84th Congresses 
involving facilitv capability or preaward surveys: 
82d ( O1LgTe SS 

i. Elwair Corp. We reported: 


The story unfolded in testimony, documents, and investigation of this company 
Is Tantastic. It places a severe strain on the patience and the credulity of the 
commitiee. It reveals a serious defect in our procurement system, a lack of 
interest and failure of duty on the part of procurement officers to rise to the full 
obligation of their offices and assignments in the interest of the United States. 
It shows how these promoters and the banker allies, who were more interested 
in a “‘lead-pipe cinch” profit than anything else, can cause the established manu- 
facturers of the country to be passed over, notwithstanding the assurances of the 
procurement officers that all that has to be done is for them to ‘“‘keep in communi- 
cation with the nearest ordnance district 
The committee recommends a thore ugh overhauling of the procurement in- 


vestigating staffs so that alert, capable, and interested personnel qualified in 
their duties are placed in charge; and that inquiries be anwsered fully and com- 


pletely, including the passing along of helpful information to other inquiring 
district offices. Too much responsibility is ve sted, in preparation and circulation 
of notices of Government needs, on persons having | imited capacity and knowledge 
in the field of procurement, with the result tbat promoters of the type managing 
Elvair cat ain a foothold. 


2. Consolidated Industries, Inc., Memphis, Tenn. We reported: 

The subeommittee recommends that the services take immediate steps to im- 
prove and correct procurement regulations to assure competent preaward in- 
spection nd that immediate steps be taken to educate inspectors upon the need 
of a full and adequate inquiry when making their examinations. Forms and 
regulations which leave them hidebound, if in faet that is e ease, should be 
scrapped in favor of a realistic and competent approach 


4. Fashion Sport Shoe Co., Ine. 


Concerning a manufacturer of slipp ers for the armed services, the subeommittee 
found that this contractor has delivered 297,684 pair of slippers to the Govern- 
ment, all below Federal specification standards, and held contracts for an addi- 
tional 393,024 pair. While our investigation dealt primarily with inspection 
methods by the Government and unscrupulous devices for a manufactuerer to 
evade inspection, this manufacturer had been awarded many contracts when the 


company was in receivership. 


t+. Investigation of contract administration, Detroit Ordnance 
District. We found: 


During the l-year test period from July 1, 1950, through June 30, 1951, there 
were 8,800 contracts administered by this ordnance district. On July 1, 1950, 
2.474 wer incomplete; of this number, 889 were lelinquent. 


83d ( OTLGTESS 


1. Smoke generators (Air-A-Plane Corp., Norfolk, Va.). We 
reported: 


If this matter had not been brought to the subecommittee’s attention, this bidder 
would have been eliminated and no one but the preaward surveyors would have 
known what had happened. Trick questions, half-truths, omissions, and distor- 
tions concealing incompetency would have deceived the contracting officer who 
had to rely upon them; and it would have cost the Government 15 percent more 
for this procurement. 
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The House Armed Services Committee has for a long while been interested in 
having competent preaward surveys. Our many reports since the passage of the 
Armed Services Procurement Act are ample evidence of our interest and concern 
that preaward surveys be made to eliminate incompetents from the bidding proc- 
ess; but, on the other hand, that no bidder be disqualified by unfair or devious 
means. 


We recommend that the Chemical Corps institute more adequate training and 
investigate more carefully the competency of its preaward surveyors. 


As a result of an executive inquiry of the subcommittee involving 
the awarding of contracts for the fabrication of clothing, the Army 
Quartermaster Corps was able to cancel out an irresponsible manu- 
facturer. 
85th Congress 

The low point has been reached in this hearing. The subcommittee 
examined into the facility ¢ apability report of the successful contrac- 
tor on Air Force Procurement No. 33-602—-56-3114. 

The testimony of the personnel involy ed in that operation engaged 
the attention of this subcommittee on Monday, April 1, 1957. Ques- 
tions and answers appear in subcommittee proceedings No. 2, pages 
451 to 496, inclusive. It would be a waste of time and money to 
repeat the testimony. It is enough to say that it is a disgusting and 
dismal performance of a public responsibility. 

The multitudinous interoffice reports were not only untrue of the 
successful contractor, but could very well have resulted in it having 
been disqualified without its knowledge, on the basis of the financial 
data submitted. 

They were untrue because they were distorted. They were use- 
less because they did not contain any information of value or counsel 
the contracting officer who was compelled under the regulations to 
rely upon them. 

Six men spent an unknown number of days on this latter opera- 
tion. Their financial data was incorrect and misleading, admittedly. 
The production capabilities were incompletely reported; and the in- 
formation relayed to the contracting officer was worthless. 

As far back as August 7, 1951, in commenting upon preaward in- 
spections, our predecessor subcommittee stated: 

In the many cases which the subcommittee has examined of incompetent 
preaward inspection, the stock excuses have been either (1) that the regulations 
did not require the inspector to make the inquiry which would have ascertained 
the facts bearing upon the contractor’s qualifications; or (2) that question wasn’t 


> 
+ 


on the form; or (5 “T wasn’t instructed to ask for that.” 
ry. ‘ 
The subcommittee stated: 


It is high time that someone in authority took a look at the regulations and 
abolish them as a sanctuary for failures; and it is also time that some departmental 
pr cedure S be worked out to educate inspectors on the questions that ought to 
be asked in a bicamrentl inspection. 

Six years later, we repeat that admonition. We suggest that the 
recommendations of this subcommittee be brought directly to the 
attention of the Secretaries of the military departments. 

This subcommittee will say that in the 6 years it has been in almost 
continuous operation, it has yet to find a competent, satisfactory, and 
informative preaward survey made by competent, experienced, and 
Government employees. 
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With eyes to see, the inspector should report what he sees. With 
ears to hear, he ought to ask the questions that are necessary to 
properly evaluate and formulate opinion, not only for himself but to 
be able to transmit information to those finally responsible for making 
decisions on awards. That is particularly needed in view of the heavy 
responsibility vested on contracting officers under section 3-801.2 of 
the Armed Services Procurement Regulations. 


OPINION OF THE COMPTROLLER GENERAL ON THE ARMED SERVICES 
PROCUREMENT ACT 


When the Comptroller General was asked for his advice on the 
legislation proposed as the Armed Services Procurement Act of 1947, 
he stated on July 10, 1947 that he could perceive “‘no serious objection 
to enactment of the bill as it passed the House.” 

But the Comptroller General added 

I am convinced that the wisdom of the bill, and its value, is dependent upon 
whether the authority granted is abused.” 

The Comptroller General indicated his approval was— 
on the assumption that the authority granted will be properly and officially 
exercised. 

The Comptroller General’s approval of the Act was both restricted 
and unenthusiastic. 

He stated that ‘subject to the comments” he had made, ‘I do not 
recommend unfavorable consideration of the bill.”’ 

He concluded: 

If the provisions of the bill be properly and efficiently administered, I think it 
well may operate to the material advantage of the Government. 

The Comptroller General’s reservations and comments were almost 
prophetic in the light of what has transpired. 


HOUSE REPORT ON ARMED SERVICES PROCUREMENT ACT 


House Report 109, 80th Congress, Ist session, which favorably 
reported H. R. 1633 (Public Law 413, 80th Cong.) stated that the act 
grew out of the “unprecedented experience of purchasing almost $200 
billion worth of material during’? World War II. 

We note that the continuing authority and direction of the Congress 
for the purchasing of supplies and services for the military departments 
was section 3709 of the Revised Statutes. It was the authority until it 
was engrafted into the Armed Services Procurement Act of 1947. 
We also note that of the many amendatory acts to Revised ane 8. 
section 3709, the overwhelming majority tended to contract the ares 
for negotiated purchases. Those which conveyed such authority were 
in limited areas and for a limited duration. The continuing emphases 
of the Congress from 1865 on was to emphasize advertised sealed 
bidding as the norm for procurement. When the House committee 
reported the Armed Services Procurement Act its report stated that it 
would “narrow the circumstances in which contracts may be nego- 
tiated’; that the committee had “assured itself of the necessity for 
the restricted authorization of negotiated purchasing which the bill 
contains * * *”; that the purpose of the bill was a comprehensive 
revision and restatement of laws governing procurement and supplies. 
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The full Armed Services Committee in House Report 1688 filed in 
the 84th Congress clearly indicated that the committee which had 
considered this legislation never believed or anticipated that it would 
result in the tremendous and overwhelming amount of secret nego- 
tiated purchases and the continued suspension of laws relating to 
public procurement as has been the case since the National Emergency 
Proclamation of 1950. 

We note that the Armed Services Procurement Act became effective 
in May 1948 and was suspended on December 1950. It had a little 
over 2 vears of actual usage. Since the suspension and the directive 
of the Department of Defense of October 28, 1955, effective Januar \ 
1, 1956, adherence to the language of the act was enjoined and simu- 
lated by regulation. ‘he reports which we have published herein 
clearly show that this regulation has been wholly ineffective, that it 
is in fact being flouted and that still more than 90 percent of the 
purchases are accomplished almost in defiance of the act. We are, 
therefore, compelled to recommend several very necessary amend- 
ments to the act if it is to be made at all effective and if we are to 
return to the traditional American system of procurement bv public 
bodies. 

SUMMARY AND CONCLUSIONS 


] 


During the full committee hearings of January 1956 upon a prior 
report of this subeominittee, the record of monevs spent by the Defense 
De ‘partment by virtue of the Korean national emergency proclamation 
of December 16, 1950, stood at 94.19 percent of all Defense Depart- 
ment moneys. Ene chairman of the full committee in revealing this 
figure, stated that he was startled at the extent to which this type of 
purchasing was Gobag used. 

At that hearing, the Department of Defense announced the issuance 
on October 28, 1955, effective January 1, 1956, of Armed Services 
Procurement Reculation No. 3—201.2 (b), tha purpose of which was 
to limit purchases within the Department of Defense military activities 
to the 16 numbered exceptions in the act with all the qualifications 
relating to each, and it agreed to limit the use of the national emergency 
exception in section 2304 (a) (1) to four cases. 

1. Small business set-asides. 

2. Labor surplus set-asides. 

3. Purchase of nonperishable subsistence. 

4. Waiving the requirement for secretarial approval of con- 
tracts for research and development less than $100,000. 

We have been unable to get the record of the Department for more 
than the first 6 months of 1956. It shows only fifty-three one- 
thousandths of 1 percent of the dollar value of all contracts let in 
that 6-month period where contracts involving small business set- 
asides and labor surplus set-asides, a total 884 contracts by number. 
That accounts for the first two reservations. 

On the purchase of nonperishable subsistence, only sixty-two one- 
hundredths of 1 percent of the Defense Department dollars were 
expended for this type of purchase. It accounted for 2,558 contracts 
by number. 

And for the waiver of secretarial approval in research and develop- 
ment contracts, only 2.91 percent of Defense Department dollars were 
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involved in this type of purchase. There were 3,305 contracts entered. 
These figures were furnished us by the Department of Defense. 

The record of the other purchasing done is this: 

The secretarial directive states that from January 1, 1956, under 
Armed Services Procurement Regulation 3—201.2 (b), the four reserva- 
tions we have just mentioned above will be the only areas in which the 
Korean national emergency proclamation will be used as legal author- 
ity for contracting. We now have the record furnished us as of May 
15, 1957, from the Department of Defense, as to what actually hap- 
pened. 

In 9 months of 1956, notwithstanding the Armed Services Procure- 
ment Regulation 3—201.2 (b), 38.94 percent of Department of De fense 
dollars amounting to $5,312,515,000 was contracted for, using as the 
legal basis the Korean national emergency proclamation of December 
16, 1950. That was 84,410 contracts. This action was taken afte1 
the information given to the committee in January 1956. 

The Department of the Army, however, did reduce its use of this 
exception to 9.44 percent of the dollar value of its purchases; and the 
Department of the Army is the one which purchases, almost exclu- 
sively, the nonperishs tble subsistence items (No. 3) for the services. 
The total dollar value of its contracts amounted to $241,956,000. 

A look at the Navy and Air Force actions is revealing. In the 
same period, the Navy Department spent 35.53 percent of its dollars 
or $1,403,877,000, relying upon the authority of the Korean national 
emergency proclamation. The Department of the Air Force, in the 
same period, spent 54.13 percent of its dollars or a total of $3,650,- 
639,000, relying upon the Korean national emergency proclamation. 

Considering Armed Services Procurement Regulation 3—201.2 2 tb, 
how can it be said that the Department has kept faith with the Con- 
gress or faith with its own written directives? 

The use of other exceptions of the act is worthy of note on the 
basis of the figures supplied us. 

In the course of this inquiry, we examined into the use of section 
2304 (a) (10) where it was said to be impracticable to obtain compe- 
tition. Thirteen and sixty-two one-hundredths percent of Defense 
dollars or a total of $1,858,546,000 represented by 54,445 contracts 
were expended by the use of this exception. All of the cases we have 
detailed in this report relied upon that exception for its legal au- 
thority. We do not need to repeat or comment further upon that 
subject. 

But anothe r interesting figure has been deve lope “din the breakdown 
of figures submitted on May 15, 1957. In the same 9-month period, 
$2,999,220,000 in money or 21.98 percent of Department of Defense 
dollars in that period was contracted for in 866 contracts because it 
was said to them that these 866 contracts were for specialized or 
technical supplies which required substantial initial investment or 
extended periods of preparation to manufacture. That is the record 

We call attention to the power delegated to Congress by the Con- 
stitution in section 8 of article I: “to make rules for the Government 
and regulation of the land and naval forces;”’ 

Yet, today there is in fact no law specifically dealing with the 
method of purchasing by the military departments as intended by 
the Congress when it passed the Armed Services Procurement Act of 
1947. By reason of one of these sections upon the declaration of a 
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national emergency by the President, the act is effectively suspended 
and contracting may legally be done now without reference to most 
of the provisions of the act. 

The substitute now is the Armed Services Procurement Regulation 
3-201.2 (b) to which reference has been made. 

We think Congress has the duty of restoring law to the Department 
of Defense procurements. Regulations are clearly and demonstrably 
not enough, even if they were observed. 

The cry that section 2304 (a) (1) should not be changed because for 
the need of additional standby power in the event of an emergency 
has served to abuse the confidence of the Congress and flout the law. 
There are ample provisions for emergency contained in the First War 
Powers Act, if indeed the public exigency provision, subsection a—2 of 
the Armed Services Procurement Act, is not adequate for that purpose. 

The first war power provision for emergency purchasing does not 
expire until 1957, and a bill pends before the Congress to extend it to 
1959. It has been continually extended since passage. But there is 
a great deal of difference between the negotiation required under the 
First War Powers Act and the negotiation which is done under section 
2304 (a) (1). 

II 


We have stated some of the information developed in specific 
studies within the three service departments; and we have commented 
upon the testimony of the Department of Defense as the policymaking 
agent for the military services upon its interpretation of ASPA and 
regulations. From that, a number of conclusions follow: 

We are, at the present time, no nearer to a definition of what 
‘negotiation’? means than that there are four different views; one, in 
the Department of Defense; another in the Department of Navy; 
another in the Department of Army; and a fourth in the Department 
of Air Force. Among these four there are as many interpretations of 
the word as there are people administering the law and regulations. 


Department of the Air Force 


On the purchase of air-conditioning units, the Air Force holds that 
negotiation means to invite the discussion of technical proposals. 
Then, among 5 bidders, to disc lose the fac ‘t that they were not low to 2 
bidders; to allow the other 2 to “guess” from discussions on specific 
items in their proposals that they were not low on these items; and as 
to the fifth bidder (original low price bidder) to condemn him because 
he did not ask a specific question as to whether he was still low, and 
was disqualified. 

The Chairman of the Armed Services Procurement Regulations 
Committee of the Department of Defense holds that it would be 
unlawful to disclose the fact that a bidder was not low or to otherwise 
indicate to him information with respect to prices. 





STUDY OF ARMED SERVICES PROCUREMENT ACT 685 


The Deputy Director of Procurement for the Air Force says that 
the bidder was negligent for not having asked the question which he 
says would have been answered, if asked. 

The contracting officer in response to a hypothetical question, 
admitted that an original bidder who ceased to be low during negotia- 
tions would be told his position on the bidding list had changed as a 
result of negotiation. 

Who is to be believed? 

A second case: Negotiation meant that when an engineering evalua- 
tion returned the bid documents for lack of sufficient information 
(although the bid was over $1 million low) no question suggested 
itself as to what information was needed to properly evaluate and 
equate the proposal. Thus a low bid of over $1 million was calmly 
rejected wit! ae an \ stion being asked—or any discussion held. 

The Deputy Chief of Procurement of the Air Materiel Center was 
divin bie to state at won point an award had been made under nego- 
tiated procedure. A new plateau (some place between negotiation 
and award) was invented which stated that an awa urd had ‘‘been 
manually approved” after which no proposals were to be received. 

The regulations state tha it, in the best interests of the Gove ‘rnment, 
proposals may be received at any time “prior to award.” Wha 
fixes that point of determination in the Department of Air Force, 
we have been unable to learn. 

But, apparently, that subject has got some attention lately: on 
May 3, 1957, we received revision No. 64, adding a new section to 
departmental Instructions, which reads: 

*3-154 Award. Award will be made with reasonable promptness by written 
notice to that contractor whose proposal will be most advantageous to the Govern- 
ment, price and other factors considered. Award will be effected by mailing or 
delivering to the contractor a prope ss executed award or preliminary notice of 
award (as defined in step 19 of AFPI 53-513.5 and 53-513.13). 

That is a simple statement of dia law concerning offer and ac- 
ceptance. 

De partment of the Army 

One case investigated is relatively uncomplicated. Although all 
of the procedures involved in sealed competitive bidding were em- 
ployed, nevertheless, the procurement was “negotiated.” In the 
course of that procedure, a prospective competi itor was eliminated 
by “sandbag.”’ His proposal was evaluated as involving an expendi- 
ture of money by the Government. He was not consulted as to fact 
or amount. 

The addition of this secret amount resulted in making his bid too 
high and, therefore, unacceptable. 

No discussions were had although the bid documents called for 
‘negotiation.”” The Department of Army admitted that all of 
the procedures employed were those of competitive bidding. Why, 
then, would a bidder be deceived by an invitation to bid? 

Departme nt of the Na Y 


Two cases of the Department of Navy are cited. 1) Navy Pro 
curement Directive 38 002.1 has been adopted within the Armed 
Services Procurement Regulations as section 3—805. 

This negotiation business is “heady stuff.’”’ As soon as this Navy 
regulation came to the attention of the Department of Defense as an 
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escape from surveillance in the ordinary processes of bidding, it was 
adopted by the Department of Defense. 

Case No. 2 for the Navy involves even a more exaggerated and 
complicated use of the negotiating process. 

Exception No. 12 of the Armed Services Procurement Act permits 
negotiation for property or services which “should not be publicly 
disclosed because of their character, ingredients, or components; * * *,”’ 

The Department of the Navy purchased nine destroyers in 1957, 
using as authority section 2304 (a) (12) of the statute. 

A number of bidders were eliminated; and we are told that the 
three lowest bidders were negotiated with “by telephone and con- 
ference.” 

The total reductions in price by reason of negotiation were an 
infinitesimal amount. Was this a secret procurement? The an- 
nouncement of the award was made by a printed press release of the 
Department of the Navy. The total sum of the contract and the 
name of the successful contractor were given to the public in the same 
press release by the Navy. 

No suggestion was made that either prices or contracts or the 
subject of the contracts were secret. We feel the public will be 
interested to know what was accomplished in the negotiations, if 
they may be so termed. 

Department of Defens 

The Department of Defense says that to negotiate means to discuss. 
Yet while we were being assured by the Chairman of the Armed 
Services Procurement Regulations Committee that the word nad 
simple meaning whose purposes are understandable to all, nonetheless, 
another form of procurement was to be adopted, to wit: The Navy 
practice of awarding to the favorite contractor when it is suited to the 
Department of Navy, section 3-805, ASPR. 

Why are we constantly belabored with the suggestion that negotia- 
tion is the most satisfactory way of contracting? 

The answer has been very simply stated and restated by the Comp- 
troller General. The most recent of his decisions is that once authority 
is given to negotiate, “the sky is the limit’ for practice, procedures, 
and prices. 


when authority to negotiate a contract applies and is used * * * the terms and 
cor di tions upon which bids are requested and the selection of a contractor are 
matters for determination bg aes administrative office concerned, * * * in the 
exercise of its best judgment as to the interests of the Government. In such a 


negotiated procurement, the rules of formally advertised competitive bidding are 
not for application, and the negotiating authority legally may take into considera- 
tion not only price but all factors deemed essential to the accomplishment of the 
procurement (B 130216, ipeil 1, 1957 

We think negotiation has a use. Congress wrote 16 specific excep- 
tions in which negotiation was to be used. All of them involved 
differences which might arise in procurement. 
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We think that a new section must be added to the act. We will 
define what negotiation requires so that all departments and the pub- 
lic may know what is to be expected when negotiations are invited 
and permitted under the act. That is our recommendation No. 2. 

When this has been accomplished, we will have a statutory definition 
of this word which will be the same as the dictionary definition so that 
whether it be read in the judicial, legislative, or executive branches, or 
by the public, it will have the same meaning. 


Ilf 


Subsection 2304 (a) (10).—In the so-called negotiated cases which 
we have examined we find what seems to be a widespread abuse and 
misuse of section 2304 (a) (10). The legislative history of this section 
and the reason assigned for its inclusion in the Armed Services Pro- 
curement Act does not seem to bear any resemblance to the practices 
which have grown up in its use. In this report, we have commented 
upon the Senate report on the act. It was in the Senate that this 
subsection was added. ‘The information which we have developed in- 
dicates to us, at least, that the exception as it is now being used was not 
in the minds of the Congress at the time the subsection was adopted; 
and we believe it would not have been endorsed by the Comptroller 
General, if we read correctly his comment upon the bill. 

As we have pointed out in this report, this section has been used 
latterly since January 1, 1956, as a substitute for the number of cases 
in which it is said that specifications for the product required or the 
service needed are not adequate. Being specific—for example, in 
the Department of the Air Force procurement of MA-—3 air condi- 
tioners—this section was used because the Air Force claimed it did 
not have sufficient specifications upon which to purchase the produc t. 

If any commentary is needed upon the looseness of such a procedure, 

would be this: While the Air Force was invoking section 2304 (a) 
(10) for the purchase of MA-3 air conditioners, its prime contractor, 
Convair division of General Dynamics Corp., no stranger to the world 
of manufacturing, was soliciting competitive sealed bids for the same 
article from the same list of manufacturers to whom the Air Force 
circulated its requests. It seems to require little more comment than 
that with re spect to that particular procurement. 

Turning to the Department of the Army in the case reported on 
specifically in this instance: Everything that was done with respect 
to the letting of this contract followed the procedures employed in 
sealed competitive bidding. Why, then, was a certification made 
that it was impracticable to obtain competition? Certainly not 
because there was any fixed price by reason of law or regulation, and 
certainly not because there was only a single source available. 

This section seems to have developed into a catchall, to which resort 
will be had immediately the opportunities afforded by section 2304 
(a) (1) are removed. In our opinion, it would be futile to amend 
one without the other being amended. Our observation is that the 
section is being grossly abused as a cover and a shield, and that it 
must be restricted to the purposes for which it was originally inte nde ‘d: 
cases where competition is nonexistent or where prices are fixed by 
law or ‘egulation. 
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Subsection 2304 (a) (14).—Subsection (a) (14) authorizes negotiated 
purchasing of technical or specialized supplies requiring substantial 
initial investment or extended period of preparation for manufacture. 
The statistics furnished us show these purchases amounted to 
$2,999,220,000 in the 9 months of 1956. That was 21.98 percent of 
the total purchases of the Dep: artment of Defense. It accounts for 
only 2.99 percent of Army dollat But it accounts for 34.04 percent 
of Navy dollavs and 22.80 percent of Air Force dollars. It accounts 
for a total of 866 contracts; 302 in the Department of the Army, 297 
in the Department of the Navy, and 267 in the Department of the 
Air Force. 

The public should know who the contractors are and what thess 
technical supplies are which require an extended period of preparation 
to produce. 

There is no secrecy involved or invoked under this subsection. 
Subsection 12 takes care of matters that are secret. We fee! that it is 
unconscionable to allow 866 contracts involving nearly $3 billion, to 
be suppresed on any pretext 

IV 


This subcommittee is of the opinion that until a public accounting 
is made of the contracting procedures and practices within the several] 
military departments, we shall not have a return to the traditional 
American system of public purchasing; we shall not have competition 
we shall be constant!y beset wiih charges of favovitisna; we “hall ‘ear 
charges of wrongdoing, and of loose and inconsistent purchasing; we 
shall not have competition among businessmen of an order of magni- 
tude which will, by the proven American sy stem of free enterprise in 
a competitive market, 1 reduce the costs of products. 

So long as the cloak of secrecy is thrown around Government pro- 
cedures, trouble will haunt its precincts. We feel, that as a matter of 
fact, Congress was too generous in the exceptions which were written 
into the act in 1947. In stating our recommendations at this time on 
needed changes in the act we have not increased the number of recom- 
mendations because it may be said that the act itself has not been 
proved. We pointed out it has been in operation a little over 
2% rs, in fact. It has been simulated by Armed Services Procure- 
ment Regulation 3-002.1 (b) since January 1, 1956. What we see in 
that os riod is not at all satisfactory as must be clearly evident from 
the material and the comments in this report. 

We are in full agreement that negotiated procurement must be 


yea 
T 
A 


brought out into the open. If government is “everybody’s business, 
as we so frequently hear, and if “an informed public is the best 
bulwark of democr: acy,” then this $38 billion bill each year for the 


Defense Establishmen t ought to be itemized for the information and 
benefit of all the people who are paying it! 

If negotiations are so important to the executive department and 
it does such a good job, price and other factors considered, why 
shouldn’t the story be told? 

One of the means usually employed by bidders in competitive fields 
is to examine the estimates made competitors whom they know in 
verification of their own prices and products. To deny them infor- 
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mation is to deny them a source which may aid in reducing prices. 
That has worked in the construction industry and is the uniform prac- 
tice init. It deserves the same test in the field of products and services. 

The public business is a public trust! It is the right of the public 
to know how its officers conduct the affairs entrusted to them. If, 
as the Assistant Secretaries for Materiel of the three services indi- 
cated in appearance in January 1956, they are doing such a notable 
job, certainly it would be in the interest of the people who are annually 
paying the bill to be informed how successful they have been. 

Therefore, we have concluded that one of the principal means of 
restoring public bidding to the conditions and the surroundings in 
which we feel it must be conducted, respecting always the secrecy of 
the weapons, the great bulk of Government purchases which are known 
to some in industry could with equal profit be known to the public. 
We, therefore, propose that the public business and the public trust 
be favored by regular reporting in Defense Department procurement, 
with the exception of the subsection 12 of 2304 (a), and, for obvious 
reasons, subsections 3, 4, 8, 9, and 16. 

oo ser cg the publication applicable to subsections 1, 2, 5, 

10, 14, 15 and 17. 

The n ‘de cuhdie will know how the responsibilities of contracting 
officers, as defined in the regulations, have been carried out. Prospec- 
tive suppliers will know the field of purchasing better. The public 
will know how the “guidelines” for contracting officers are being 
followed and how this ‘art’ of negotiation, where meaning may be 
“conveyed by the blinking of an eye or the shading of a statement”’ is 
being discharged. It will be a support and aid to the conscientious 
contracting officer who can place his trust in the public knowledge that 
he is acting forthrightly in behalf of his Government. It will stimu- 
late competition among American producers and suppliers because by 
knowing what produc ts are bought and at what prices, the inevitable 
result will be competition by those eager and able to get into the field. 

We shall anticipate an objection which will immediately be raised 
to the procedure and requirement set out in subsection a, b, and ¢ of 
our Re commendation No. 4 

It may be asserted that the assembly of this information would 
place a great burden upon the departments. To any suggestion of 
this sort we respectfully refer to the following provisions of the 
ASPR. Since the data is required to be assembled, it can as well be 
made public. 

ARMED SERVICES PROCUREMENT REGULATIONS 


3-308 Retention of Copies of Determinations and Findings, and of Other 
Records.—Uxecuted originals of all determinations and findings, and copies of 
all supporting documents, shall be preserved in the cognizant procuring activity 
or in the Department concerned for six years following the date of each respective 
determination. Complete records with respect to all negotiated contracts shall 
be preserved in the cognizant procuring activity or in the Department concerned 
for a period of six years following final payment on each such respective contract. 

3-810 Exchange of information.—In appropriate cases it is desirable to exchange 
and coordinate specialized information regarding a contractor between Military 
Departments, bureaus, technical services and other procuring activities since it 
will provide uniformity of treatment of major issues and it may aid in the resolu- 
tion of particularly difficult or controversial issues. 

3-811 Record of Price Negotiation. —At the conclusion of each negotiation of 
an initial or a revised price, the contracting officer shall promptly prepare or 
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cause to be prepared a memorandum, setting forth the principal elements of the 
price negotiation, for inclusion in the contract file and for the use of any reviewing 
authorities. The memorandum shall be in sufficient detail to reflect the most 
significant considerations controlling the establishment of the initial or revised 
price. 

Vv 


In the course of this report, we have had occasion to comment upon 
the variety of re culations, instructions, and directives issued for the 
guidance of contracting officers. The Department of Defense, we 
feel, was charged with introducing harmony and consistency into the 
national-defense system. Without laboring the point, it is our belief 
that the Secretary of Defense must, by law, be directed to undertake 
the establishment of uniform regulations dealing with the whole sub- 
ject of procurement, and eliminate the confusing, overlapping, and 
unnecessary departmental directives, instructions, and regulations 
in so many fields. 

VI 


In the course of this report we have commented upon the inade- 
quacy and almost total failure of the Department of Defense in plant 
inspection reports and plant facilities. For 6 years we have pleaded 
for improvement. 

Shortly following this report a complete survey of the qualifications, 
capacities, and duties of contracting officers will be issued by this 
subcommittee. 

This is at once a conclusion and a warning that the time has come 
from all of the evidence before us, not only in these hearings, but for 
6 vears last past, that the performance of plant inspection and facilits 
capability reporting needs substantial improvement. 


— 


The foregoing conclusions do not by any means encompass the 
entire range of subjects which suggest themselves to the subcommittee 
as a result of the studies, the statistical data, staff information, and 
testimony which we have had. They are, however, a minimum which 
must be incorporated into law if there is to be a return to a regular, 
orderly, and competitive purchasing system. For these reasons, we 
make the following six recommendations: 


RECOMMENDATIONS 


From what has been discussed in our report and the conclusions 
we have expressed, these are our recommendations to the full com- 
mittee: 

That section 2304 (a) (1) of chapter 137, United States Code, 
title 10, be amended by striking therefrom the last four words, “or 
by the President.’”’ As amended, the section would read: 


(1) it is determined that such action is necessary in the public interest during 


a National Emergency declared by Conzress: 


2. Strike all of subsection 2 of section 2302 and substitute in lieu 
; re : 
thereof the following: 
“Negotiation”? means any purchase of property or service where discussions 
between all bidders and the Government concerning the subject matter of the 
purchase or the price to be paid therefor are necessary to re solve uncertainties 
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relating to the purchase: Provided, however, That nothing in this section shall 
prohibit the solicitation of sealed bid price proposals after such negotiations in 
like manner as formal advertised bidding, provided for in section 2304 and 2305. 


3. Strike all of subsection (10) of section 2304 (a) and substitute 
in lieu thereof the following: 


(10) the purchase or contract is for property or service for which no com- 
petition exists, or where the prices for such products or services are fixed by law 
or regulation; 


4. Add a new section as follows: 


(a) Whenever award shall be made of a contract for products or services which 
has been negotiated in accordance with subsections 1, 2, 5, 6, 7, 10, 11, 138, 14, 15, 
or 17 of section 2304 (a), the agency head shall immediately cause to be posted 
and publish the bid proposals of all bidders competing in said negotiations in 
like manner and to the same extent as though the award was made on formal 
advertised competitive bids as provided for in sections 2304 and 2305. 

(b) Provided, however, That if an award is made on any basis other than the 
lowest price, there shall be published simultaneously with announcement of the 
award a statement of the reason for the choice made or of the evaluation of the 
proposal selected, as the case may be. 

(c) All of the information referred to in (a) and (b) of this paragraph shall be 
available to the public on inquiry and shall be posted at the place of letting 
where the public may have access for a reasonable period of time. 

5. Add a new section as follows: 

The Secretary of Defense is hereby authorized and directed forthwith to issue 
Armed Services Procurement Regulations consistent with the provisions of this 
act, which said regulations shall be uniform throughout the military departments. 
When any act is required to be performed under the regulations, the time for 
performing the same shall be specified with particularity. 


6. The subcommittee recommends that the Department of Defense 
immediately overhaul within the military departments the organiza- 
tion and personnel responsible for the preaward survey of facilities 
and firms considered for military contractors. 

We have repeatedly called for such an undertaking since the 82d 
Congress, and conditions today seem, if anything, to us, a little worse 
with each new examination than they did in 1951. 

Approved unanimously by the subcommittee, June 15, 1957; 
ordered printed and published. 

F. Epwarp Hfrert, Chairman, 
Subcommittee for Spe cial Inve stigations. 

Approved: June 15, 1957. 

Cart Vinson, Chairman, 
Armed Services Committe 








APPENDIX A 
TITLE 10 (U. 8S. C.) 


CHAPTER 137—PROCUREMENT GENERALLY 
Section 
2301. Declaration of policy. 
302. Definitions, 
2303. Applicability of chapter. 
2304. Purchases and contr 
2305. Formal advertisem 
2306. Kinds of contract 
2307. Advance payments. 
2308. Assignment and delegation of procurement functions and responsibilities, 
2309. Allocation of appropriatio 








exceptions, 


ne; opening; awards; rejection. 








2310. Determinations an. decisions. 

2311. Delegation. 

2312. Remission of liquidated damages 

2313. Examination of books and records of contractor. 

2314. Laws inapplicable to agencies named in section 2303 of this title. 


Section 2301. DECLARATION OF POLICY 


It is the policy of Congress that a fair proportion of the purchases and contracts 
made under this chapter be placed with small business concerns. 
Section 2302. DEFINITIONS 

In this chapter— 

(1) ‘‘Head of an agency”’ means the Secretary, the Under Secretary, or any 
Assistant Secretary, of the Army, Navy, or Air Force; the Secretary of the 
Treasury; or the Executive Secretary of the National Advisory Committee 
for Aeronautics 

2) “‘Negotiate’’ means make without formal advertising. 
3) “Formal advertising’? means advertising as prescribed by section 2305 
(a) and (b) of this title. 
Section 2303. APPLICABILITY OF CHAPTER 
(a) This chapter applies to the purchase, and contract to purchase, by any of 
the following agencies, for its use or otherwise of all property named in subsection 
(b), and all services, for which payment is to be made from appropriated funds. 
(1) The Department of the Army. 
2) The Department of the Navy. 
(3) The Department of the Air Force. 
4) The Coast Guard. 
(5) The National Advisory Committee for Aeronautics. 
This chapter does not cover land. It covers all other property including— 
(1) public works; 
(2) buildings; 
3) facilities; 

(4) vessels: 

(5) floating equipment; 

(6) aircraft; 

(/) parts; 

8) accessories 

(9) equipment; and 

(10) machine tools. 

(c) The provisions of this chapter that apply to the procurement of property 
apply also to contracts for its installation or alteration. 


Section 2304. PurRcHASES AND CONTRACTS: FORMAL ADVERTISING; EXCEPTIONS 
(a) Purchases of and contracts for property or services covered by this chapter 
shall be made by formal advertising. However, the head of an agency may ne- 


cotiate such a purchase or contract, if— 
(1) it is determined that such action is necessary in the public interest 
during a national emergency declared by Congress or the President; 


(2) the public exigency will not permit the delay incident to advertising; 
3) the aggregate amount involved is not more than $1,000; 
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(4) the purchase or contract is for personal or professional services; 

(5) the purchase or contract is for any service by a university, college, or 
other educational institution; 

(6) the purchase or contract is for property or services to be procured and 
used outside the United States, its Territories, and its possessions; 

(7) the purchase or contract is for medicine or medical supplies; 

(8) the purchase or contract is for property for authorized resale: 

(9) the purchase or contract is for perishable subsistence supplies; 

(10) the purchase or contract is for property or services for which it is 
impracticable to obtain competition; 

(11) the purchase or contract is for property or services that he determines 
to be for experimental, developmental, or research work, or for making or 
furnishing property for experiment, test, development, or research; 

(12) the purchase or contract is for property or services whose procure- 
ment he determines should not be publicly disclosed because of their char- 
acter, ingredients, or components; 

(13) the purchase or contract is for equipment that he determines to be 
technical equipment whose standardization and the interchangeability of 
whose parts are necessary in the public interest and whose procurement by 
negotiation is necessary to assure that standardization and interchange- 
ability ; 

(14) the purchase or contract is for technical or special property that he 
determines to require a substantial initial investment or an extended period 
of preparation for manufacture, and tor which he determines that formal 
advertising and competitive bidding might require duplication of invest- 
ment or preparation already made or would unduly delay the procurement 
of that property; or 

(15) the purchase or contract is for property or services for which he de- 
termines that the bid prices received after formal advertising are unreason- 
able as to all or part of the requirements, or where not independently reached 
in open competition, and for which (A) he has notified each responsible 
bidder of intention to negotiate and given him reasonable opportunity to 
negotiate; (B) the negotiated price is lower than the lowest rejected bid of 
any responsible bidder, as determined by the head of the agency; and (C) 
the negotiated price is the lowest negotiated price offered by any responsible 
supplier; 

(16) he determines that (A) it is in the interest of national defense to have 
a plant, mine, or other facility, or a producer, manufacturer, or other supplier, 
available for furnishing property or services in case of a national emergency; 
or (B) the interest of industrial mobilization in case of such an emergency, 
or the interest of national defense in maintaining active engineering, research, 
and development, would otherwise be subserved; or 

(17) negotiation of the purchase or contract is otherwise authorized by law. 

(b) The data respecting the negotiation of each purchase or contract under 
clauses (1) and (7)—(17) of subsection (a) shall be kept by the contracting agency 
for six years after the date of final payment on the contract. 

(c) This section does not authorize 

(1) the negotiation of a contract to construct or repair any building, road, 

sidewalk, sewer main, or similar item, unless— 
(A) it is made under clauses (1)—(3)-, (10)—(12), or (15) of subsec- 
tion (a); or 
(B) it is to be performed outside the United States; or 

(2) the erection, repair, or furnishing of any public building or public 
improvement. 

(d) Whenever the head of the agency determines it to be practicable, such 
advance publicity as he considers suitable with regard to the property involved 
and other relevant considerations shall be given for a period of at least 15 days 
before making a purchase of or contract for property, or a service, under clause 
(7) or (8) of subsection (a) involving more than $10,000. 

(e) A report shall be made to Congress, on May 19 and November 19 each year, 
of the purchases and contracts made under clauses (11) and (16) of subsection (a 
during the period since the date of the last report. The report shall 

(1) name each contractor; 

(2) state the amount of each contract; and 

3) describe, with consideration of the national security, the property and 
services covered by each contract. 
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For the purposes of the following laws, purchases or contracts negotiated 
inder this section shall be treated as if they were made with formal advertisir 
1) Seetions 35-45 of title 41. 

2) Sections 276a—276a—5 of title 40. 
Sections 324 and 325a of title 40. 


o 


~ 


Section 2305. ForRMAL ADVERTISEMENTS FOR BIDS; TIME; OPENING; AWARD; REJEC- 
riON 

a) Whenever formal advertising is required under section 2304 of this title, 
the advertisement shall be made a sufficient time before the purchase or contract. 
The specifications and invitations for bids shall permit such free and full competi- 
tion as is consistent with the procurement of the property at d services needed by 
the ageney concerned. 

b) Bids shall be opened publicly at the time and place stated in the ad\ 
ment. Awards shall be made with reasonable promptness by giving writ 


s i 
, +3 


notice to the responsible bidder whose bid conforms to the invitation and wi 





t 
the most advantageous to the United States, price and other factors consi : 
However, all bids may be rejected if the head of the agency determines that rejec- 
tion is in the public interest. 
(c) If the head of the agency considers that any bid received after formal 
advertising evidences a violation of the antitrust laws, he shall refer the bid to 


he Attorney General for appropriate action. 
Section 2306. KinpS OF CONTRACTS. 


(a) The cost-pl 3-a-percel tace-of-cost system of contracting may not be used. 





1 

Subject to this limitation and s ibject to subsections (b e), the head of an agency 
may, in negotiating ex tracts nder section 2304 of this title, make ar kind of 
contract that he considers will promote the best interests of the United State 


b) Each contract negotiated under section 2304 of this title shall contain a 
warranty, determined to be suitable by the head of the agency, that the contractor 
has employed or retained no person or selling agency to solicit or obtain the con- 
tract under an understanding or agreement for a commission, percentage, broker- 


pt a bona fide employee or established commercial 


ed by him to obtain business lf a contractor breaks 
ted States may annul the contract without liability or 

n, percentage, brokerage, or contingent fee from the 
ation 


plus-a-fixed-fee contract, or inceutiv ynit 
of this title, unless t! head of the agen ; le ‘rimming 
to be less costly to the United States than any other 
is impracticable to obtain property or services of the 





} 








kind or quality required except under such a contract. 

d) The fee for performing a cost-plus-a-fixed-fee contract for experimental, 
developmental, or research work may not be more than 15 percent of the estimated 
cost of the contract, not including the fee. The fee for performing a cost-plus-a- 
fixed-feec ontract for architectural or engineering services for a public work or 
utility plus the cost of those services to the contractor may not be more than 
6 percent of the estimated cost of that work or project, not including fees. The 
fee for performing any other cost-plus-a-fixed-fee contract may not be more than 
10 percent of the estimated cost of the contract, not including the fee Deter- 
minati under this subsection of the estimated costs of a contract or project 
shall be made by the head of the agency at the time the contract is made 

e) Each cost contract and each cost-plus-a-fixed-fee contr idk 
for notice to the agency by the contractor before the making, me 
ontract of 

1 cost-plus-a-fixed-fee subcontract: or 
2) a fixed-pric¢ beontract or purchase order involving more t $25,000 
Oo 2p I t of t es nated cost of the prime contract 
¢ ‘ 2307. ADVAN YMENTS 

{ 1 terms agreed upon by the parties ie head of an a Cy lay make 

advance pavments 1n al y amount on @ ne sotiated contract, whether or not the 


‘ontract previously provided for such payments, if 





he contr r gives ade te security; and 
2) the head of the agency termines that advance payments are in the 
publie interest or the interest of national defense and are necessary for the 


procuremer! of the pre perty or services under the contract. 


The total amount of advance payments on any contract may not be more than 
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b) The terms governing advance payments under subsection (a) may provide 

for a lien in favor of the United States on 
(1) the property contracted for; 

(2) the credit balance in any special account in which the advance payments 
are deposited ; and 

3) such of the material and other property acquired for performance of 

the contract as may be agreed upon by the parties. 

Upon inelusion of such a provision, a lien is created that is paramount to any other 
lien. 


Naot 


ion 2308. ASSIGNMENT AND DELEGATION OF PROCUREMENT FUNCTIONS AND 
RESPONSIBILITIES. 

Subject to section 2311 of this title, to facilitate the procurement of property 
and services covered by this chapter by each agency named in section 2303 of 
this title for any other agency, and to facilitate joint procurement by those 
agencies 

1) the head of an agency mey, within his agency, delegate functions and 

assign responsibilities relating to procurement; 

(2) the heads of two or more agencies may by agreement delegate pro- 
curement functions and assign procurement responsibilities from one agency 
to another of those agencies or to an officer or civilian employee of another 
of those agencies; and 

(3) the heads of two or more agencies may create joint or combined 

offices to exercise procurement functions and responsibilities. 

Section 2309. ALLOCATION OF APPROPRIATIONS 

(a) Appropriations available for procurement by an agency named in section 
2303 of this title may, through administrative allotment, be made available for 
n for procurement by any other agency in amounts authorized by the 
of the allotting agency and without transfer of funds on the books of the 
Department of the Treasury. 

(b) A disbursing officer of the allotting agency may make any disbursement 
chargeable to an allotment under subsection (a) upon a voucher certified by an 


ficer of civiliar employee of the procuring agency. 


Section 2310. DETERMINATIONS AND DECISIONS 

(a) Determinations and decisions required to be made under this chapter by 
the head of an agency may be made for an individual purchase or contract or 
for a class of purchases or contract. Such a determination or decision is final. 


Each determination or decision under clauses (11)—(16) of section 2304 (a), 
section 2306, or section 2307 (a\ of this title shall be based on a written finding 
by the person making the determination or decision. Such a finding is final and 
shall be kept available in the agency for at least six years after the date of the 
letermination or decisior \ copy of the finding shall be submitted to the 
General Accounting Office with each contract to which it applies. 

Section 2311. DrLEGATION. 
The head of an agency mav delegate, subject to his direction, to any other 


officer or official of that agency, any power under this chapter except the power 
to make determinations and decisions under clauses (11)—(16) of section 2304 (a), 
or section 2307 (a) of this title. However, the power to make a determination 
or decisi under section 2304 (a) (11) of this title may be delegated only to a 
chief officer or official of that agenev who is responsible for procurement, and 
onlv for contracts requiring the expenditure of not more than $25,000. 


secti 2312. REMISSION OF LIQUIDATED DAMAGES. 


on the recommendation of the head of an ageney, the Comptroller General 
may remit all or part, as he considers just and equitable, of any liquidated damages 
issessed for delay in performing a contract, made by that agency, that provides 


for such damages 


Section 2313. EXAMINATION OF BOOKS AND RECORDS OF CONTRACTOR 


\n agency named in section 2303 of this title is entitled, through an author- 
zed representative, to inspect the plant and audit the books and records of— 
| contractor performing a cost or cost-plus-a-fixed-fee contract made 
by that agency under this chapter; and 
2) a subeantractor performing any subcontract under a cost or cost-plus- 
fixed-fee coutract made by that agency under this chapter. 
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(b) Each contract negotiated under this chapter shall provide that the Comp- 
troller General and his representatives are entitled, until the expiration of three 
years after final payment, to examine any books, documents, papers, or records 
of the contractor, or any of his subcontractors, that directly pertain to, and involve 
transactions relating to, the contract or subcontract. 


Section 2314. Laws INAPPLICABLE TO AGENCIES NAMED IN SECTION 2303 OF THIS 
TITLE, 
Sections 5, 6, 6a, and 13 of title 41 do not apply to the procurement of property 
or services by the agencies named in section 2303 of this title. 


AppENnpDIx B 
TITLE 50—UNITED STATES CODE WAR AND NATIONAL DEFENSE 
APPENDIX 
Tirte IT. Contracts 


Section 611. War contracts exempt from certain restrictions upon authorizatior 
by President. 

[he President may authorize any department or agency of the Government 
exercising functions in connection with the national defense, in accordance with 
regulations prescribed by the President for the protection of the interests of the 
Government, to enter into contracts and into amendments or modifications of 
contracts heretofore or hereafter made and to make advance, progress and other 
payments thereon, without regard to the provisions of law relating to the making 
performance, amendment, or modification of contracts whenever he deems such 
action would fac ilitate the national defense; Provided, That nothing herein shal! 
be construed to authorize the use of the cost-plus-a-percentage-of-cost system of 
contracting: Provided further, That nothing herein shall be construed to authorize 
any contracts in violation of existing law relating to limitation of profits: Provided 
further, That all acts under the authority of this section shall be made a matter of 
public record under regulations prescribed by the President and when deemed by 
him not to be incompatible with the public interest: Provided further, That all 


contracts entered into, amended, or modified pursuant to authority contained in 
this section shall include a clause to the effect that the Comptroller General of the 
United States or : of his duly authorized representatives shall have access to 


and the right to examine any pertinent books, documents, papers, and records of 
the contractor or any of his subcontractors engaged in the performance of and 
involving transactions related to such contracts or subcontracts. (Dee. 18, 1941, 
ch. 593, title II, 201, 55 Stat. 839; Jan. 12, 1951, ch. 1230, § 1, 64 Stat. 1257. 


AMENDMENTS 


1951—Act January 12, 1951, amended section to reactivate it for the national! 
emergency declared by the President on December 16, 1950. 


APPENDIX C 


3-201 National Emergency. 

8-201.1 Authorization. Pursuant to the authority of section 2 (ce) (1) of th 
Act, purchases and contracts may be negotiated without formal advertising if 

“determined to be necessary in the public inte _ during the period of a 
national emergency declared by the President or by the Congress.” 

8-201.2 Application. 

(a) This authority shall be used only to the extent determined by the Assistant 
Secretary of Defense (Supply and Logistics) to be necessary in the public inte rest, 
and then only in accordance with Departmental procedures conslate nt wit this 
paragraph 3-201. 

(b) With respect to procurements initiated on or after 1 January 1956, and 
for the duration of the national emergency declared pursuant to Presidential 
Proclamation 2914, dated December 16, 1950, the Assistant Secretary of Defense 
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(Supply and Logistics) has determined that the following procurements only shall 
be made pursuant to the authority of section 2 (c) (1) of the Act: 

(i) Procurements made pursuant to labor surplus and disaster area pro- 
grams. Set asides shall be negotiated in accordance with procedures set 
forth in ASPR 3-219. 

(ii) Procurements made in keeping with the small business programs. 

(iii) Nonperishable subsistence (pending resolution of the recommenda- 
tion on this subject contained in the report of the Commission on Organiza- 
tion of the Executive Branch of the Government, subject “‘Food and 
Clothing’’). 

(iv) Procurements which are authorized to be negotiated under the 
provisions of ASPR 3-211.1 for $100,000 or less from contractors other 
than educational institutions. Such negotiated procurements from educa- 
tional institutions shall be negotiated under the authority of section 2 (c) 
(5) of the Act (see ASPR 3-205) irrespective of amount. 

(c) Except as authorized in the foregoing subparagraph (b), procurements 
may be negotiated only when authorized by subsections (2) through (17) of 
section 2 (c), and section 2 (e) of the Act (ASPR 3-202 through 3-218) and 
ASPR 3-219; determinations and findings shall be made in accordance with 
section 7 of the Act (Part 3 of this Section I1]); and the appropriate authority 
shall be cited in each contract. 


AprpEeNDIx D 


3-210 Supplies or Services for Which it is Impracticable To Secure Compe- 
tition by Formal Advertising. 

3-210.1 Authorization. Pursuant to the authority of section 2 (c) (10) of the 
Act, purchases and contracts may be negotiated without formal advertising if— 

“for supplies or services for which it is impracticable to secure competition.” 

3-210.2 Application. The following are illustrative of circumstances with 
respect to which this authority may be used: 

(a) when the supplies or services can be obtained from only one person or firm 
(“sole source of supply’’); 

(b) when competition is precluded because of the existence of patent rights, 
copyrights, secret processes, control of basic raw material, or similar circumstances ; 

(c) when bids have been solicited pursuant to the requirements of Section II, 
and no responsive bid (a responsive bid is any bid which conforms to the essential 
requirements of the solicitation of bids) has been received from a responsible 
bidder; 

(d) when bids have been solicited pursuant to the requirements of Section II, 
and the responsive bid or bids do not cover the quantitative requirements of the 
solicitation of bids, in which case negotiation is permitted for the remaining re- 
quirements of the solicitation of bids; 

(e) when the contemplated procurement is for electric power or energy, gas 
(natural or manufactured), water, or other utility services; 

(f) when the contemplated procurement is for training film, motion picture 
productions, or manuscripts; 

(g) when the contemplated procurement is for technical, non-personal services 
in connection with the assembly, installation, or servicing (or the instruction of 
personnel therein) of equipment of a highly technical or specialized nature; 

(h) when the contemplated procurement is for studies or surveys other than 
those which may be negotiated under ASPR 3-205 or 3-211; 

(i) when the contemplated procurement involves maintenance, repair, altera- 
tions or inspection, in connection with any one of which types of services the exact 
nature or amount of the work to be done is not known; 

(j) when the contemplated procurement is for stevedoring, terminal, ware- 
housing, or switching services, and when either the rates are established by 
law or regulation, or the rates are so numerous or complex that it is imprac- 
ticable to set them forth in the specifications of a formal solicitation of bids; 

(k) when the contemplated procurement is for commercial ocean or air trans- 
portation, including time charters, space charters and voyage charters over trade 
routes not covered by common carriers (as to which, negotiation is authorized 
under the provisions of ASPR 3-217 and Section 321 of Part III of the Interstate 
Commerce Act of September 18, 1940, 49 U. S. Code 65), and including services 
for the operation of Government-owned vessels or aircraft; 

(1) when the contract is for services related to the procurement of perish- 
able subsistence such as protective storage, icing, processing, packaging, handling, 








698 STUDY OF ARMED SERVICES PROCUREMENT ACT 


and transportation, whenever it is impracticable to advertise for such services a 
sufficient time in advance of the delivery of the perishable subsistence; 

(m) when it is impossible to draft, for a solicitation of bids, adequate specifi- 
cations or any other adequately detailed description of the required supplies or 
services. 

(n) When, under the procedures set forth in joint regulation DOD 4145.16-R, 
AR 743-455, NAVSAN DA PUB 297, AFR 67-61, and NAVMC 1133, the contract 
is for storage (and related services) of household goods. 

38-210.3 Limitation. The authority of this paragraph shall not be used when 
negotiation is authorized by the provisions of ASPR 3-211, 3-213, 3-214, 
3-215, or 3-216. Iivery contract that is negotiated under the authority of this 
paragraph 3-210 shall be accomplished by a signed statement of the contract- 
ing officer justifying its use, and a copy of such statement shall be sent to the 
General Accounting Office with a copy of the contract negotiated and executed 
hereunder. 


aces se 2 
APPENDIX E 
ARMED SERVICES PROCUREMENT REGULATIONS 


3-214 Technical or Specialized Supplies Requiring Substantial Initial Invest- 
ment or Extended Period of Preparation for Manufacture. 

3-214.1 Authorization. Pursuant to the authority of Section 2 (c) (14) of the 
Act, purchases and contracts may be negotiated without formal advertising if— 

“for supplies of a technical or specialized nature requiring a substantial 
initial investment or an extended period of preparation for manufacture, as 
determined by the Secretary, when he determines that advertising and com- 
petitive bidding may require duplication of investment or preparation 
already made, or will unduly delay procurement of such supplies.”’ 

3-214.2 Application. This authority may be used for the procurement of tech- 
nical or specialized supplies—for example: aircraft, tanks, radar, guided missiles, 
rockets, and similar items of equipment; major components of any of the fore- 
going; and any supplies of a technical or specialized nature which may be necessary 
for the use or operation of any of the foregoing. Such procurement generally 
involves 

(a) high starting costs which already have been paid for by the Government 
or by the supplier; 
(b) preliminary engineering and development work that would not be 
useful to or usable by any other supplier; 
(c) elaborate special tooling already acquired; 
(d) substantial time and effort already expended in developing a prototype 
or an initial production model; and 
(e) important design changes which will continue to be developed by the 
supplier. 
The authority of this paragraph will in general be used in situations where it 
is preferable to place a production contract with the supplier who had developed 
the equipment, and thereby either assure to the Government the benefit of the 
techniques, tooling, and equipment already acquired by that supplier, or avoid 
undue delay arising from a new supplier having to acquire such techniques, 
tooling and equipment. 

3-214.3 Limitation. This authority shall not be used unless and until the 
Secretary of a Department has determined, in accordance with the requirements 
of Part 3 of this Section III, that 

(a) the supplies are of a technical or specialized nature requiring a sub- 
stantial investment or an extended period of preparation for manufacture; 
and 

(b) procurement by formal advertising and competitive bidding either 

(i) may require duplication of investment or preparation already 
made, or 
(ii) will unduly delay procurement. 
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APPENDIX F 


ARMED SERVICES PROCUREMENT REGULATIONS 
3-801 Basic Policy. 


38-801.1 General. It is the policy of the Department of Defense to procure 
supplies and services from responsible sources at fair and reasonable prices cal- 
culated to result in the lowest ultimate over-all cost to the Government. Sound 
pricing depends primarily upon the exercise of sound judgment by all personnel 
concerned with the procurement. 

3-801.2 Responsibility of Contracting Officers. 

(a) Contracting officers, acting within the scope of their appointments (and in 
some cases acting through their authorized representatives) are the exclusive 
agents of their respective Departments to enter into and administer contracts on 
behalf of the Government in accordance with ASPR and Departmental procedures. 
Each contracting officer is responsible for performing or having performed all 
administrative actions necessary for effective contracting. The contracting 
officer shall exercise reasonable care, skill and judgment and shall avail himself 
of all of the organizational tools (such as the advice of specialists in the fields of 
contracting, finance, law, contract audit, mobilization planning, engineering, 
traffic management and cost analysis) necessary to accomplish the purpose as, in 
his discretion, will best serve the interests of the Government. 

(b) To the extent services of specialists are utilized in the negotiation of 
contracts, the contracting officer must coordinate a team of experts, requesting 
advice from them, evaluating their counsel, and availing himself of their skills 
as much as possible. The contracting officer shall obtain simultaneous coordina- 
tion of the specialist efforts to the greatest practical extent. He shall not, 
however, transfer his own responsibilities to them. Thus, the final negotiation 
of price, including price redetermination and evaluation of cost estimates, remains 
the responsibility of the contracting officer. 

3-801.3 Responsibility of Other Personnel. Personnel, other than the con- 
tracting officer, who determine industrial mobilization plans and type, quality, 
quantity, and delivery requirements for items to be purchased, can influence the 
degree of competition obtainable as well as have a material effect upon prices. 
Failure to finalize requirements in sufficient time to allow: 

(i) a reasonable period for preparation of requests for proposals; 
(ii) preparation of quotations by offerors; 

iii) contract negotiation and preparation; and 

(iv) adequate manufacturing lead time; 

3-802 Preparation for Negotiation. 

3-802.1 Product or Service. Knowledge of the product or service, and its 
use, is essential to sound pricing. Before soliciting quotations, every contracting 
officer should develop, where feasible, an estimate of the proper price level or value 
of the product or service to be purchased. Such estimates may be based on a 
physical inspection of the product and review of such items as drawings, specifi- 
cations, job process sheets, and prior procurement data. When necessary, 
requirements and technical specialists should be consulted. The primary responsi- 
bility for the adequacy of specifications and for the delivery requirements must 
necessarily rest with requirements and technical groups. However, the con- 
tracting officer should be aware of the effect which these factors may have on 
prices and competition, and should, prior to award, inform requirements and 
technical groups of any unsatisfactory effect which their decisions have on prices 
or competition. 

3802.2 Selection of Prospective Sources. Selection of qualified sources for soli- 
citation of proposals is basic to sound pricing. Proposals should be invited from 
a sufficient number of competent potential sources to insure adequate competition. 
(See also ASPR 1-302, 1-307, 3-101, 3-104, 3-105 and 12-102). 

3-802.3 Requests for Proposals. Requests for proposals shall contain the infor- 
mation necessary to enable a prospective offeror to prepare a quotation properly. 
The request for proposals shall be as complete as possible with respect to: item 
description or statement of work; specifications; Government-furnished property, 
if any; required delivery schedule; and contract clauses. If a price breakdown is 
required, the request for proposals shall so state. Requests for proposals shall 
specify a date for submission of proposals; any extension of time granted to one 
prospective offeror shall be granted uniformly to all. Each request for proposals 
shall be released to all prospective offerors at the same time and no offeror shall 
be given the advantage of advance knowledge that proposals are to be requested. 
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Generally, requests for proposals shall be in writing. However, in appropriate 
cases, such as the procurement of perishable subsistence, oral requests for quota- 
tions are authorized. 

3-804 Conduct of Negotiations. Fvaluation of offerors’ or contractors’ 
proposals, including price revision proposals, by all personnel concerned with 
the procurement, as well as subsequent negotiations with the offeror or con- 
tractor, shall be completed expeditiously. Complete agreement cf the parties 
on all basic issues shall be the objective of the contract negotiations. Basic 
questions should not be left for later agreement during price revision or other 
supplemental proceedings. Cost and profit figures of one offeror or contractor 
shall not be revealed to other offerors or contractors. 

3-805 Selection of Offerors for Negotiation and Award. 

(a) The normal procedure in negotiated procurements, after receipt of initial 
proposals, is to conduct such further negotiations as may be required to obtain 
the agreement most advantageous to the Government. There are certain in- 
stances where, despite the existence of conditions which required procurement 
by negotiation (ASPR 3-102), adequate competition is obtained and the low 
price or prices are determined to be fair and reasonable. In such instances, award 
may be made without further negotiation as to price to that responsible firm 
submitting the proposal which is most advantageous to the Government. 

(b) Where the contracting officer considers that the initial proposals are too 
high or where there is inadequate pricing knowledge to justify an award on the 
basis of the initial proposals, further negotiations shall be conducted as follows: 

(i) where a responsible offeror submits a responsive proposal which is 
substantially lower than those submitted in all other proposals, negotiations 
may be conducted only with that offeror; or 

(ii) where several responsible offerors submit proposals which are so grouped 
that a moderate reduction in price might make any one of the group low, 
further negotiations should normally be confined to offerors within such 
grouping. 

Whenever negotiations are conducted with more than one offeror there shall be 
a strict avoidance of auction techniques. No information regarding the number 
or identity of the offerors participating in the negotiations shall be made avail- 
able to the public or to anyone whose official duties do not require such knowl- 
edge. No indication shall be made to any offeror of a price which must be met 
to obtain further consideration. Whenever negotiations are being conducted 
with several offerors, while such negotiations may be conducted successively, all 
offerors participating in such negotiations shall be offered an equitable oppor- 
tunity to submit such revisions in their proposals as may result from the negotia- 
tions. All offerors shall be informed that after the submission of final prices, no 
information will be furnished to any offeror until award has been made. 

(c) The procedures set forth in (a) and (b) above may not be applicable in 
appropriate cases when procuring research and development, or special services 
(such as architect-engineer services) or when cost reimbursement type contracting 
is anticipated. Award of a contract may be properly influenced by the proposal 
which promises the greatest value to the Government in terms of possible per- 
formance, ultimate productibility, growth potential and other factors rather than 
the proposal offering the lowest price or probable cost and fixed fee. 

(d) Whenever in the course of negotiation a substantial change is made in the 
Government’s requirements, for example, increases or decreases in quantities or 
material changes in the delivery schedules, all offerors shall be given an equitable 
opportunity to submit revised proposals under the revised requirements. 


Oo 





